ACTIONS UPON SPECIAL CONTRACTS. testimony relating to offsets and payments, on the 


See Pleading at Law Nos. 15, 16 and 17, and pears of the defendants, to plaintif’s demand, in 
"Reeaen  Mhiaislt's.. cies 56 gg | Consequence of which the award may have been 
‘ieee and should have been set aside. 
| Austin v. Clark and Crump, 236 
fh 4 . ; a 
See Settlement of Estates Nos. 1, 2, 3, 4, 6, and| 2. In interpreting a submission to arbitration, 
Laidley y. Kline, Admer., 21g) regard is principally to be had to the intention of 
the parties, and a fair and liberal construction is t 
eile ee f f al cons s to 
AGENTS AND AGENCY. |be adopted, without too great verbal accuracy. 
Gas Company v. Wheeling, 320 
3. The court will always seek to put as liberal, 
AMENDMENT OF STATUTES BY IMPLI-| |large and comprehensive a construction upon the 


CATION. |Submission as the apparent intent of the parties 

|to it will admit. 

See Criminal Law No. 17, and Idem, 320 
: or ws 

State v. Cain, = 4. The authorization of a majority to make a 

ANSWERS OF GUARDIANS. |valid decision need not always be made in dis- 


itinct terms in the submission. 


ADMINISTRATION OF ASSETS. 


See Attorneys-at-Law No. 1, and | 
Elis vy. Heptiustall, 388} 


See Practice in Chancery No. 16, and Idem, 320 
Laidley v. Kline, Admx., 218) 

| 5. By the common law, generally, where a sub- 
APPLICATION FOR POLICY OF INSU R-| mission is made by private parties to a given 
ANCE. number of persons, without authority given or to 
See Simmons v. Insurance Co., 474|be inferred from the manner or circumstances of 
\the submission that a smaller number may decide 
jan award or decision, it will be void, unless made 
A. brings an action of assumpsit against C. \by all; though a different rule seems to prevail in 

al C. and files with his declaration, containing|™atters of public concern. 
the common counts, an account or bill of partice-| Idem, 320 
lars. The cause, in this condition, under a rule} 6. The seventeenth section of an act of the gen- 
of court, is submitted to arbitration—no plea of|eral assembly of Virginia, passed the 1$th day of 
offsets or payments having been filed by the de-| March, 1850, and entitled ‘‘An act to incorporate: 
fendants. The arbitrators, on the trial, hear evi-\the Wheeling Gas Company,” provides “that said 
dence of offsets and piyments to the plaintiff’s|Company shall have the sole and exclusive priv- 
demand, and make an award in favor of the de- jilege of using the streets, alleys and public 
fendants--HELD: | grounds of said city (meaning the city of Wheel- 
That the only matters in controversy submitted jing) for the purpose of lighting said city with gas 
to the arbitrators was the demand of the plaintiff, | for the full term and period of thirty years from 
as stated in his account dr bill of particulars ; that|the time said Company shall commence the dis- 
the arbitrators exceede1 their powers in hearing|tribution and supply of gas, of which time notice 


ARBITRATION AND AWARDS. 
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shall be given by said Company to be entered | 
amongst the records of said city, the assent of the, 
Council of said city being first had and obtained 
as hereinafter provided: Provided, always, That! 
upon the expiration of the twenty years from the 
commencement of said exclusive privilege hereby 
granted, and within six months thereafter, the 
said city of Wheeling shall have the right, at the| 
diseretion of the Council thereof, and of which 
notice shall be given in writing to the said Com- 
pany, to purchase the said lots or grounds, works, 
apparatus, fixtures and property of said Company 
at the price and upon the terms to be agreed upon 
between the Council of said city and the directors 
of said Company, or to be fixed, ascertained and 
determined in the following manner: By the 
award, in writing, of three persons to be chosen, 
the first by the directors of said Company, the 
second by the Council of said city, and the third 
by the two thas chosen. The said arbitrators, in 
making up their award, and ascertaining the said 
value, shall have regard alone to the then actua) 





value, in money, of the lots or grounds, buildings, 
apparatus, works and fixtures of said Company, 


section is a part, that it was the intent and pur- 
pose of the Legislature, by the provisions of said 
act and its manifest objects: 

First. That the Council of the city of Wheeling 
should have, and was given, by the said seven- 
teenth section, in their discretion, the absolute 
right to purchase the gas works and property and 
become possessed therevf, together with all the 
franchises, rights and privileges granted under it, 
after the expiration of the twenty years aforesaid, 
and that the purchase should be madeat the price 
and upon the terms to be agreed upon between 
the Council of the city and the directors of the 
plaintiff or by an award in writing, fixing the 
price and terms of the purchase to be made by ar- 
bitrators. 

Second. That in the event the Council of the 
city elected to make the purchase and the said 
Council and the directors of the plaintiff should 
not agree upon the price and the terms of the pur- 
chase, the price and terms should be fixed, ascer- 
tained and determined, at all events, by an award 
vf the arbitrators. 

Third. That the remedy given by urbitration 








and shall not consider the value of the franchise-|should be complete and efficacious, and reason- 
of the said charter. or the dividends or protits ac-|ably expeditious. 

eruing to the stockholders. Upon complying| Fourth. That it should not be absolutely essen- 
with the terms of the award thus made, the said/tial or necessary to the validity of the award that 
Company shall, by proper deeds or other instru-}more than a m jority of the arbitrators should 
ments, in writing, convey aud assure to said city} agree to and sign the same, they all acting jointly. 
of Wheeling the said lots or grounds, buildings,| J i/th. That the price and terms of the purchase 
apparatus, works, fixtures and property, together| should be fixed, ascertained and determiaed by 
with this charter, t» be thereafter held, used and/|the arbitration, and the purehase and possession 
enjoyed by the said city for the benefit of the in-|of the gas works property, &c., by the Council of 
habitants thereof. Upon said purchase being)the city should be completed and had by the city 








made, as aforesaid, this charter, together with all| upon its complying with the terms of the award 


the franchises, rights ani privileges granted, 
intended to be granted, under it, shall be vested 
in the said city of Wheeling for the common 
benefit of the inhabitants thereof. And if, upon 
the expiration of said term of twenty years, the 
said city of Wheeling shall not make the said 
purchase in the mode and upon the terms pre- 
scribed by this section, the said city shall have 
the right to make the said purchase unon the ex- 
piration of any and every five years, upon the 
same terms and in the same mode, at least six 
months’ notice of such intention being given in 
writing to said Company, by sail city, and al 

contracts or other acts of said Company whict 
shall be made, entered into or attempted for th« 
purpose of lessening, impairing or reducing the 
value of said lot of grounds, apparatus, pipes o1 
fixture:, rights, franchises and privileges made it 

anticipation of the said purchase, shall be utterly 
null and void.”,—-HrLp: 

That it is manifest and clearly inferrible fron 
the reading of the whole act by which the plain 
tiff was incorporated, of which said seventeenth 


so made as aforesaid, or in good faith offering to 
do so by a legal tender of the price, in money, 
specified, or the equivalent of a legal tender, at, 
or within, the time prescribed by the award. 
Idem, 320 
7. An award made and signe: by two only of 
the three arbitrators chosen in accordance with 
the provisions of said seventeenth section, fixing, 
ascertaining and determining the price of said gas 
works property, &c., is within the provisions of 
the submission provided by said section, and is 
valid—all three of the arbitrators having acted 
together, though one of the three arbitrators dis- 
sented from said award, and endorsed his dissent 


thereon, with his signature. 
Idem, 320 


8. The siid awarl being made and delivered by 
the arbitrators on the 29th day of May, 1871, to 
the parties, the tender of the price money fixed 
in the award by the defendant to the president, 
secretary and treasurer of the plaintiff on the 1st 
lay of June, 1871, at the office of the plaintiff, at 
a seasonable hour of that day, was, with the cir- 








a 
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cumstinces stated in the opinion of the Court de-|ASSIGNMENTS OR CONVEYANCES FOR 
livered in this cause, equivalent to a legal tender VALUABLE CONSIDERATION. 


of said price money to the plaintiff. : oa d 
a eon| See Rescissiun of Contracts for Sales of Land 
’ Ver’! 


|Nos. 4 and 5, and 


9. That if the defendant by its authorized | Western M. & M. Co.,¥. Peytona Cannel 
agents, on the Ist day of June, 1871, at the office] Coal Co., 406 
of the plaintiff, tendered to the president, secre-| 
tary and treasurer of the plaintiff, the sum of! ASSIGNMENT OF DOWER. 
money specifie1 in the said award of the 29th day| See Settlement of Estates No. 7, and 
of May, 1871, as and for the ascertained price or} Laidley v. Kline, Admx., 218 


value of the premises in controversy and the other| 
property in the award referred to, and alsoa draft) ATTACHMENTS 
of a dee for said property, to be executed by the| 4, 
plaintiff tot he defendant, and afterwards, and be-| 
fore the 30th of June, 1871, the board of direc- 
tors, or the stockholders, of the plaintiff, in meet- 2. See Practice—In Chancery, No. 20, and 

ing assembled, with knowledge of sich tender, Sims v. Bank of Charleston, 274 
formally refused to accept or comply with the 
provisions of said award and gave notice of such 
decision to the defen lant, the action of the de-| See Liens No. 3, and 
fendant, in the premises, was a sufficient compli-| 


See Liens Nos, 1, 2 and 3, and 


Houston v. MceCluney, 1: 


ATTACHMENT LIENS. 


: : Houston v. MeCluncy, 135 
ance, on its part, with the sail award, to entitle 
it to the benefit of the award and purchase of the ATTORNEYS AT LAW. 
property, conteuplatel by the said seventeenth) 4, An attorney to the record, or the criginal 
section. sel loved by a par -ollect 2 de : 
Siem: 320 counsel employed by a party to collect a debt, or 


conduct a suit, may constitute or appoint another 

10. That after the making and delivery of said) to act in his room or stead, if so authorized by his 
award, fixing the priceand terms of the purchase, | ejjent, 7 
388 
2. It may be conclusively inferrel from facts 
tion of the vendee and purchaser of the plaintiff,| and circumstances shown in evidence, that an at- 
of the property in the award mentioned, and hav-|tyyney during the late civil war, was cuthorized 
ing acquire] peaceable possession of the property, by his client, to receive payment on a claim in 
under claim of being such vendee, after such ten-| his hands, in Confederate money—all the parties 
der, in this action, being ejectment, brought by) peing and residing at the time within the Confed- 
the plaintiff aginst the defen lant to recover ps-! erate Jines. 
session of so much of said property as is in the} Idem, 338 
declaration mentioned, the defendant is such ven-| 
dee or purchaser cf the said property, as is con- 
templated by the twentieth section of the nine-| 1. See Practico—AtCommon Law No. 11, and 
tieth chapter of the Cole of West Virginia, and it| Carlton, Chamberlain & Co. v. Mays & Co., 245 
is entitled t» the benefit of said section as such| 2. A bill of exceptions to the opinion of the 
vente? or parchiser by way of defence to and in|court overruling a motion for a new trial, not 
bar of plaintiff’s right to recover in said action|being signed by the judge, does not become a part 
under the circumstances and facts stated in saidjof the record, aud the evidence therein reported 


and the tender of the purchase money as afore- Ellis v. Heptinstall 
é * : | Guis v. Heptinstall, 
said, the defendant became and occupied the rela-| 


BILLS OF EXCEPTION. 





written opinion. cannot be examined by an Appellate Court. 
Idem, — 320 Commonwealth, use &e., v. Hall, — 259 
ARBITRATION AT COMMON LAW. BILLS OF REVIEW. 
See Arbitration and Awards No. 5, and 1. A bill of review lies to havea final decree of 
Gas Company v. Wheeling, 320 the court revised, altered or reversed. 


Nichols vy. Heirs of Nichols, 174 

2. Such a bill lies in two varieties of cases, viz: 
See Evidene» No. 17, and upon error in law appearing upon a discovery of 
Elliott and Wife v. Hutchinson, 452 new, relevant, material matter, or material evi- 

idence not known prior to the decree sought to 
be reviewed, and which could not have been dis- 

See Partners and Partnership No. 1, and jeovered by the exercise of reasonable diligence. 

Carlion, Chamberlain & Co. v. Mays & Co., 425)" Idem, 4 


ASCERTAINMENT OF DAMAGES. 


ASSIGNEES. 
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3. Although, ordinarily, a bill of review will 
not lie where the newly discovered evidence is 
simply confirmatory or cumulative—still if the 
newly discovered evidence is not merely confirm- 
atory or cumulative, but decisive in its nature, 
and could not be discovered before the final de- 
cree sought to be revised, by the exercise of reas- 
onable diligence, in such a case a bill of review 
will lie. Idem, 174 

4. The nature of the new matter or evidence 
must be werified by affidavit, as well as that such 
new matter or evidence could not be produced or 
used by the party claiming the benefit of it. 

Idem, 174 

5. Though the fact proposed to be proven be 
known before the final decree, (though some con- 
tradiction appears in the cases), there is no author- 
ity that the newly discovered evidence of the fact 


COMMISSIONER’S REPORT — CONFIRMA- 
TION OF. 

See Practice in Appellate Court No. 3, and 
Laidley v. Kline, Admz., 218 
COMPENSATION FOR EXCESS OR DEFI- 

CIENCY OF LAND. 
1. See Rescission of Contracts for Sales of Land 
Nos. 3 and 7, and 
Western M. & M. Co. v. Peytona Cannel 

Coal Co. 406- 
2. See Sales of Land in Gross Nos. 1, 3'and 4, and 
Idem, 406 


CONFIRMATION OF SALES. 


S2e Practice—In Chancery No. 17, and 
Donahoe v. Fackler, 249 





would not be a sufficient ground for a bill of re-| 


view. 


CONSIDERATION. 


Idem, 174 See Partners and Partnership Nos. 7 and 8, and 


6. The filing of a bill of review for newly dis-| 


covered evidence is not a matter of right, but rests 
within the sound discretion of the court. 





Kimmins, use, &e., v. Wilson, 584 


CONSTITUTIONAL LAW. 


Idem, 174| 1. The provision in the Constitution of this 


7. When a bill of review is brought upon new |State, (Art. 6, Sec. 30) that n> law shall embrace 


matter or evidence, and the defendant thinks it is 
not relevant, he may demur. 


|more than one object, as qualified by the provi- 
jsion in the same section that if any object shall 


Idem, 174; be embraced in an act which is not expressed in 


8. Upon a bill of review for errors apparent up-| the title, the act shall be void only as to so much 


on the face of the decree it is not allowable to) thereof asshall not bes» expressed, does not inval- 
look into the evidence in the case in order to show | idate an act containing more than one object, when: 


the decree to be erroneous in its statement of the 


ment of the facts on whi- 
be no relief by bill of rev 
appeal. 


wie remedy is by 


| the objects are expressed in the title. 
facts; »nd if a decree docs not contain a state-| 


based 2 can iets . : 
axel there ¢ | 2. The provision in the same section that the: 


jobject of an act shall be embraced in the title, 


Shields and Preston vy. Bennett, Auditor, 74 


Idem, 174|With the explanatory provision just stated, that 


9. See Practice—In Chancery, No. 24, and 
Carper v. Hawkins, 
BILLS OF REVIVOR. 
See Necessary Parties to Suits in Chancery No. 


and 
Nichols v. Heirs of Nichols, 174 


CERTIORARI. 


See Practice in Appellate Court No. 8, and 
Sims v. Bank of Charleston, 274 


CHECKS. 


See Presentment of Check for Payment Nos. 1 
to 6, inclusive, and 
Cox vy. Boone, 500 


CHECK--WHEN SAME NOT SATISFACTION 
OF PRE-EXISTING DEBT. 


See Presentment of Check for Payment No. 6, 
and 


Cox v. Boone, 500 


jan act shall be void only as to so much as shall 


291 | not be so expressed, unequivocally, invalidates uf 


jact as to any object not expressed in the title. 


| Idem, °* 74 


3. The question, whether the object of an act is 
expressed in the title, is determined by compari- 
son of the act and the title, and is not influenced 
by any former law which the latter act, if valid,, 
expressly or by implication, repeals. 

Idem, 74 

4. The most liberal construction, favorable to 
the validity of legislation, which the language of 
these provisions admits, should be adopted. 

Idem, 74 

5. When the prinzipal object of an act is ex- 
pressed in the title, and the act embraces, with 
such principal object, other auxiliary objects,. 
the act, if not otherwise objectionable, is valid, 
not only as to the principal, but likewise as to 
the auxiliary objects. 





Idem, 74 








— 
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‘construed in its most comprehensive sense. sumed in the construction of a doubtful statute, 
. 
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6. Generally, the language of a title should be!Constitution, to do the act, yet it will not be pre- 


Idem, 74\that the Legislature intended the Governor him- 

7. When, in the title of an act, an appropriation | self to do the act, and therefore did not intend to 
is mentioned as its object, this is sufficient tosus- indicate another officer to doit. Onthecontrary, 
tain the validity of a provision indicating an| whenever the language of legislation can be un- 


‘officer on whose requisition the appropriation |derstood to indicate such an officer, it will be 


shall be paid. construed to have such effect. 
Idem, 74 Idem, 7A 
8. The provision of the Constitution, in the sec-| 45. When the Legislature requires an officer, 
tion referred to, that no law shall be revived or other than the Governor, to perform a public act, 
amended by its title, but the law revived, or the}the constitutional provision in question does not 
section amended shall be inserted at large in the authorize the Governor to perform the act. 
new law, does not relate to the repeal of a law, Iden. 74 
either by express words, or by the enactment of aj 
subsequent law: with which the former is incun-| 
sistent--by which it is necessarily displaced. 
Idem, 74 
9. This provision does not require that whena 
section is amended, the act amending it, shall re- 
cite or show on its face that it does so, or that it 
shall in any manner indicate that such section 
previously existed. 


Under the act of the Legislature relative to 
the appointment and duties of the Janitor, passed 
in February, 1872, and the act inaking appropria- 
tions of public money, passed in February, 1873, 
the charges pertaining to the capitol building, 
mentioned in sections 31, 32 and 33, of the latter 
act, including the charge for insuring the capitol 
building, «re not payable on the order of the 

Idem, 74| Governor, but only on that of the Janitor. 

10. ‘he purpose of the provision is to inhibit Idem, 774 
the revival or amendment of a law by mere refer-! 17. The Governor's order does not bind or au- 
ence to its title, andjto require that an act of the thorize the Auditor to issue his warrant for the 
Legislature shall state on its face the law that it}payment of these charges; and this Court upon 
constitutes. such order, will not by mandamus compel the 

Idem, 74) Auditor to do so. 

As the Legislature, when it thinks proper,| Idem, 74 
may change the existing laws, or make new ones;| 18. It is the duty of the court to uphold a 
and two inconsistent laws cannot at the same!statute when the conflict between it and the Con- 
time regulate the same subject, the former neces-! stitution is not clear, and the implication which 
sarily ceases to be the law while the Jatter pre-| must always exist that uo violation has been in- 
vails. |tended by the Legislature may require, in some 

; Idem, 4) ises, Where the meaning of the Constitution isin 

12, The provision of the Constitution, (Art. 7) doubt, to lean in favor of such «a construction of 
sec. 5,) that the Governor shall take care that the the statute as might not at first view seem most ob- 
laws be faithfully executed, grants no power other! vious and natural. Where the meaning of the 
than what is implied in the imposition of the} Constitution is clear, the court, if possible, must 


duty. live the statute such a construction 2s will enable 
Idem, 74 


e : sos el it to have effect. 
13. This provision does not generally, if ever,| , 
nay . . ; ee John Slack, Sr., and als., v. John J. Jucob 

make it the duty of the Governor, himself, to exe-| i 612 
and ats. 4 

cute the laws. But,as the language. e.implies,it mi rake | : 
on ee ee Sag rove P pet » " > is- 
it his duty carefully to observe’ t the , gmanner “jn|_ 19. It isalways to be presumed that the Legis 
which the different officers of the government ex . lature designed the statute to take effect, and not 


ercise their proper functions and execute the laws| be a nullity. 
committed to their charge, or their failure to per- 
form such-duties, and when they ‘fail, if he has 80 construed and applied as to avoid a confict 

the power to remove them from office, in a proper |with the Constitution, and give it the force of 


case, to remove them ;or to bring the subject thaw, such construction will be adopted by the 
the cognizance of that department of the gover B-! courts. ; 
ment which has the power to remove or punish} Idem, 612 
the delinquents. The performance of many duties, which the 
Idem, : Hon risk: uture may provide for by law, they may re- 
14. If, in any case, the Legislature may properly lfer either to the chief executive of the state, or, 
provide that a public act shall be done, and leave lat their option, to any other executive or minis- 
it to the Governor, under this provision cf the| terial officer. 


Idem, 612 
20. Wherever an act of the Legislature can be 
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22. Generally, the words of a statute are to bejhereafter otherwise provided by Iaw, the seat of 
taken by their ordinary and familiar significance government of the State of West Virginia shall 
and import, and regard is to be had t» their gen-|be at the city of Wheeling. 


eral and proper use. 


23. The expediency or inexpediency of an act 


isa question for the Legis‘ature and not for the the St 


courts. 


Idem, 612 

24. The preamble may be consulied in some 
cases t> ascertain the intentions of the Legisla- 
ture. Butitis chiefly from the main body, the 


purview of the act, that the will of the Legisla- 
ture is to be learned; when this is clear and ex- 
press, the preamble will not avail to contradict it. 
Idem, 612 

25. That part of section thirty-eight of the 
sixth article of the Constitution which is in these 


words: “‘ Nor shall any Legislature authorize the} 


payment of any claim or part thereof hereafter 


created against the State, under any agrcement or 


contract made without express authority of law ; 


andall such unauthorized agrecments shall be 
null and void,”’ does not apply to claims predicated 
upon simple justice and right, and does not pre- 
vent the Legislature from voluntarily doing jus- 


tice and right, when the claim is not predicated on 
a contract made without express authority of law. 
ldem, 612 


26. Courts are not authorized to look into the * 


preamble or recitals of an ac. for alleged or sup- 
posed fraud, mistakes, or errors of judgment in 


the Legislature, upon which to declare the enact- 


ment void. 
Idem, 612 

27. Courts will not presume fraudulent intent 
and corrupt purposes on the part of the Legisla- 
ture, but will presu::2 the contrary. 

Idem, 612 

23. The act of the Legislature passed on the 20th 
of February, 1875, in these words, viz: 

“An Act to remove the scat of government tem- 
porarily to Wheeling. 

Wuereas, Henry K. List, Michael Reilly, 
John MeLure, George W. Franzheim and Simon 
Horkheimer, citizens of Wheeling, have agreed to 
furnish the State, without cost thereto, suitable 
accommodations, in said city, for the legislative, 
exccutive and judicial departments of the State, 
including the State library, should the seat of 
government of the State be removed temporarily 
to said city ; and, 

Wuenreas, It appears to the Legislature that 
the Capital of the State should be located at a 
more accessible and convenient point; therefore, 

Be it enacted by the Legislature of West Vir- 
ginia : 

I. That on and after the expiration of ninety 
days from and after the passage of this.act, until 





Idem, 612 


The Governor is hereby authorized to cause 
suitable accommodations to be prepared in the 
‘city of Wheeling for the several departments of 
ate Government, including the Legislative, 
Executive and Judicial Departments, and to re- 
jmove thereto, and cause to be properly placed or 
‘arranged the books, papersand movable property, 
‘now in the city of Charleston, belonging to the 
several Staie offices, including the State library, 
the said Henry K. List, Michael Reilly, John Me- 
Lure, George W. Franzheim and Simon Hork- 
‘heimer agreeing to indemnify the State against 
the expenses thereby incurred 

Il. All acts and parts of acts in conflict with 
|the provisions of this act are hereby repealed.” 
The said act of the Legislature is constitutional 
land valid. 
| Idem, 612 

29. The object of said act is sufficiently ex- 
plained in the title thereto under the provisions 
of the thirtieth section of the sixth article of the 
Constitution of the State. 

Iilem, 6i2 

30. A judge of a circuit court ia vacation, or a 
court of equity, had not power or authority to en- 
join by injunction John J. Jacob as a citizen, or 
as Governor of the State, or other officer or offi- 
|cers, person or persons, acting under his author- 
ity as Governor of the State, or by his direction, 
in the exccution of said act of the Legislature 
from removing from the city of Charle-ton to the 
city of Wheeling the papers and movable prop- 
lerty in said act mentioned, until the constitu- 
tionality and validity of the said act was judi- 
jcially determined, although the bill praying the 
injunction alleged the unconstitutionality of the 
jaets the powers and duties springing from said 
jact and the Constitution heing executive and of 
jsuch nature that enjoining the Governor from ex- 
jecuting said act was an invasion by the judiciary 
lof executive powers and duties devolved upon the 


| Governor us chief executive of the State 

Idem, 612 
31. The judiciary cannot inquire into the mo- 
j\tives and necessiiies which may have superin- 


}@uced the passage of an act. 





Idem, 612 

32. The courts have no right to sect aside, to ar- 
rest or nullify a law passed in relation to a subject 
|within the scope of the legislative authority, on 
\the ground that it conflicts with their notions of 
natural right, absolute justice or sound iorality. 
Idem, 612 

33. See Criminal Law Nos. 1 to 5, inclusive, and 
State v. Allen, 680 
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34. See Criminal Law No. 7, and | 


State v. Strauder, 686 
35. See Criminal Law No. 10, and 
State v. Fitzpatrick, 707) 


36, In construing the twelfth section, article 
eight of the Constitution, the third section of} 
article eight is to be considered, upon the princi- 
ple that in construing a part of the Constitution 
the whole isto be examined, with a view to ar- 
riving at the true intention of each part. | 


| 
| 
| 
| 
| 


State v. Kyle, 711 
37. See Criminal Law No. 17, and | 

State v. Cain, 720 
CONSTITUTIONAL PROVISIONS CON- 


STRUED OR REFERRED TO. 


1. Section 30, article 6 of the Constitution of 
West Virginia, construcd in 
Shields and Preston v. Bennett, Auditor, 74 
Section 5, article 7 of the Constitution of West 
Virginia, construed in 


9 





- 
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lature to effect a certain object, some degree of 
implication may be called in to aid that intent. 
Idem, 320 
4, See Constitutional Law Nos. 18 to 27, inelu- 
sive, and 
John Slack, Sen., and als., v. John J. Jacob, 
and als., 612 
5. See Constitutional Law Nos. 28 to 32, inclu- 
sive, and : 





Idem, 74 


West Virginia, referred to in 


ii ists aides 


Gas Company v. Wheeling, 612 
4. Section 12, article 8 of the Constitution of 
West Virginia, construed in 
State v. Kyle, 
Constitution 


711 


] 5. Section 3, article 8 of the of 


West Virginia, construed in 





ee 


Stal 


ev. Allen, 
Constitution of 


G80 
6. Section 8, article 2 of 
West Virginia, construed in 


the 


Idem, 680 


7. Section 30, article 6 of the Consiitution of 
West Virginia, referred to in 


State v. Cain, 720 


CONSTRUCTION OF CONTRACTS. 


tor, 599 is to be construed according to the inten- 
tion of the parties, to be collected from the instru- 
ment, and to that intention technical forms of ex- 
pression must give way. 


2. See Policy of Insurance No. 3, and 


Bryan v. Peabody Insurance Co., 605 

CONSTRUCTION OF STATUTES. 

1. See Practice—In Chancery No. 11, and 
Nichols v. Heirs of Nicio?s, 174 

2. See Arbitration and Awards No. 6, and 
Gas Company v. Wheeding, 320) 


3. It isa rule of construction of a statute that 
the whole statute may be examined with the view 
of arriving at the true intention of each part. 
The spirit, as well as the letter, of a statute, must 
be respected, and when the whole context of the 
law demonstrates a particular intent in the Legis- 





3. Section 30, article 6 of the Constitution of| 


1. The special article sued on in Brodie vy. Cla- 


Idem, 6i2 
6. See Criminal Law Nos. § and 9, and 
‘ State v. Sirauder, 686 
7. See Criminal Law No. 17, and 
State v. Cain, 720 
8. See Criminal Law No. 19, and 
State v. Abbott, 741 
CONSTRUCTION OF WILLS. 
See Wills Nos. 1, 2, 8,4 and 11, and 
Bell’s Admr. v. Humphrey, 1 
CORPORATIONS. 
1. See Deeds Nos. 1 and 2, and 
Rauch v. Oil Company, 36 


| 2. A stockholder in an incorporated company is 


not so jointly interested with the other stock- 
|holders, or so identified with the corporation, that 
‘his unauthorized and unwarranted acts will be 
\deemed theirs, or in any manner bind them to 
their detriment. 
Western M. & M. Co. v. Peytona Cannel 
Coal Co., 


c 


406 


COURT IN VIRGINIA-—-POWERS 
OF, IN 1824. 


COUNTY 


| . “a 7 
| See Evidence No. 12, 
| 


and 
Johnston v. Griswold and Rodgers, 240 


COVENANTS IN DEED. 


1. See Grant of Land—What--and What Same 
|Implies—No. 2, and 
j Western M. & M. Co., v. Peytena Cannel 
Coal Co., 
2. See Estoppel by Deed No. 1, and 
Idem, 


406 


406 
3. A covenant of special warranty is not in- 
tended to bind the covenantor to indemnify the 
|covenantee against eviction or damage by reason 
of any title or claim not, at the time of the exe- 
cution of the covenant, in the covenantor or some 
| person acquiring it from or through him. 
Idem, 406 
4. If at the time of the executing of a grant or 
bargain and sale of land, with a covenant of 
special warranty, the title to the land be in a 
third person, not because of any act or default of 
the covenantor, and such person afterwards as- 
iserts and enforces the title against the covenantee, 


SEE 
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the covenant is not thereby broken, and the cov- 
enantor is in no way responsible. 
Idem, 406 
5. In such case, if the covenantor, himself, 
afterwards acquires the title to the land, the title 
does not, by reason of the special warranty, vest 
in the covenantee, and the covenantor is not 
estopped to assert it cr grant it to another. 
Idem, 406 
6. If, however, there be false and fraudulent 
representations as to a material fact, made by the 
grantor or bargainor, and relied on by the grantee 
or bargainee, and this be properly brought to the 
cognizance of a court of equity, it will there be a 
subject for consideration. 
Idem, 406 
7. When a grantor, having title to a part of the 
tract of land, but not in fact having title to the 
residue thereof, covenants to warrant generally a 
quantity not excceding that to which he has title, 
and to warrant specially a quantity equal to or 
exceeding that to which he has not title, the cov- 
enant of general warranty will be construed as 
applicable to the land to which the covenantor 
has title, and the covenant of special warranty, to 
the land to which he has not title. 
Idem, 406 


CRIMINAL LAW. 


1. The statute, section three, chapter one hun- 
dred and sixty, Code 1868, which authorizes a 
writ of error for the State to a judgment of the 
circuit court, from the Supreme Court of Appeals, 
if the case be for the violation of a law relating to 
the revenue, is not repugnant tothe Constitution. 

State vy. Allen, 680 

2. The third section of article eight, Constitu- 
tion, does not limit the appellate power of the 
Supreme Court of Appeals, in criminal cases, 
merely to cases where there has been a conviction 
for felony or misdemeanor. The Legislature may 
confer on said Court appellate power in cases of 
misdemeanor for violation of a law relating to rev- 
enue where there has been no conviction. 


Idem, 680 


4. A writ of error lies for the State, from the 
Supreme Court of Appeals, to a judgment of the 
circuit court, if the case be for the violation of a 
law relating to the revenue. 

Idem, 630 

5. An indictment concluding ‘‘against the peace 
and dignity of the State of West Virginia,” is not 
repugnant to the eighth section of article two of 
the Constitution. 

Idem, 680 

6. In this case, (being an indictment for mur- 
der), this entry appears upon the record of the 





INDEX. 


jcircuit court, viz: ‘‘And at another day, to-wit: 
|At a circuit court continued and held for the 
leounty of Ohio, at the court house thereof, on the 
‘6th day of June, 1872, 


|The State of West Virginia) Upon an 
y - indictment for 
| Taylor Strauder. murder. 


On motion of the defendant, and for reasons ap- 
pearing to the court, this cause is continued un- 
\til the first day of the next term.--HELD: 
| That it sufficiently appears by the record that 
|Taylor Strauder was personally present in court 
{when the motion was made, and the case was con- 
| tinued. 
| State v. Strauder, 686 
7. The act of the Legislature, approved the 3d 
day of April, 1873, entitle, “An act providing for 
the examination of persous charged with felony, 
before the county court,” is constitutional, valid 
and binding. 
Idem, 686 
8. The said act applies as well to charges of fel- 
ony pending at the time of its passage and ap- 
proval, as to those made afterwards; and it also 
applies to indictments for felony pending in the 
leircuit court, prior to and on the Ist day of Janu- 
lary, 1873, and prior to and on the 22d day of Au- 
|gust, 1872, which were pending, and on which 
ltrials were not had before the passage and ap- 
| proval of the said act 





| Idem, 686 


| 9. It is error to put the accused on trial, in a cir- 
leuit court, on an indictment for felony, before an 
examination for such felony, according to the pro- 
visions of the said act of the Legislature, if it ap- 
pear that snch examination was prayed or requir™ 
ed by the accused, before said circuit court, in 
proper time and manner, before trial, and not 
afterwards dispensed with, by the accused, by his 
assent entered of record. And for such error, if 
there is a conviction, the judgment of the circuit 
court will be reversed, and the proceeding’s had in 
the cause, after the refusal of such examination, 
also reversed, and the verdict of the jury set aside 
and the accused remanded to the county court of 
the county in which the felony was committed, 
|; With directions to said county court to examine 
| the accused upon and for the felony in the indict- 
jment alleged against him, and to be otherwise 
}proceeded with by the said county court, accord- 
ing to the law in such case made and provided. 
Idem, 686 


10. The provision of section three cf chapter 
one hundred and sixty of the Code, that in a case 
for violation of a law relating to the revenue, a 
writ of error will lie for the State, from this court 
to the judgment of the Circuit Court, is not re- 
pugnant to the Constitution. 


State v. Fitzpatrick 707 
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11. The nature of the off-nse charged in an in-|it is not essential that they even refer to the acts 
dictment need not be endorsed on it. or section, which, by implication, they amend. 


Idem, 707 Idem, 720 


12. Although the record must show the finding| 18. The first section of chapter ninety-nine of 
of the indictment, it need not show all the con-| the acts of the Legislature of 1872, in connection 
stituents and circumstances of the  offense|with section seven of said chapter, so far as it pre- 
charged. The record, however, should not de-|scribes the penalty for violating said first section 
scribe an offense variant from that charged in the|of the said act of the Legislature, and so far as it 
indictinent, or specify any inseparable constitnent| forbids the sale, without a license, of intoxicating 
or condition that is nota component of the of-|liquors to be drank in, upon, or about, the build- 
fense set forth in the indictment. ing or premiscs where sold, or to be drank in any 

Idem, 707|adjoining rcoin, buildiag or premises, or other 

13. When, in an indictment, it is alleged that a|Place of public resort connected with said build- 
person without having a State license therefor, ing, that far and to that extent operates a repeal 
sold and offered and exposed for sale, at retail, of the provisions of said first section of chapter 
spirituous liquors and other drinks, and it ap-|thirty -two of the Code, of 1868, and no further ; 
pears by the record that an indictment for “un-|204 that as to all sales of spirituous liquors Sr 
lawful retailing” was preseuted, the record of the) other liquors or drinks whether by wholesale or 
finding of the indictment is sufficient. retail, which are forbidden to be made by the first 
section of said chapter thirty-two, without a 
; license for the purposes or uses not specified in 

Rees writ of error lies, for the State, from the| ihe first section of said chapter ninety-nine of 
Seen rae toa judgment of the county court, if) the acts of the Legislature of 1872-3, the first see- 
the case be for the violation of a law relating toltion of suid chapter thirty-two of the Code, still 
the revenue. 


INDEX. 


Idem, 707 





remains in force. a) 
State v Kyle, 711| Idem, 720 
15. The circuit court, in such cases, having ob-| 4 The ninth section of chapter thirteen of 
tained jurisdiction by the writ of error, the| aap of 1868, provides that “the repeal of a 
statute authorizes it to retain the case, and ther¢ llaw, or its expiration, by virtue of any provis:on 
proceed in it, unless, by consent of the parties, or contained therein, shall not affect any offence com- 
— good cause shown, the Appellate Court directs! mitted, or penalty or punishment incurred be fore 
otherwise. |the repeal took effect or the law expired, save only 
Idem, 1 that the proceedings had shall conform, as far as 
16. An indictment was found by the grand jury [pr acticable, to the iaws in force at the time such 
attending the circuit court of Wood county, on| | proceedings take place, unless otherwise specially 
the 10th day of June, 1874, against John Cain, in| provided; and that if any penalty or punishment 
these words, to-wit: |be mitigated by the new law, such new law may, 

| 

“State of West Virginia, Wood county, to-wit: |with the consent of the party ——o a 
nliec ounced after 4 

In the circuit court of said eounty.| > 4PI slied to any judgment aes rp ; Ps : 
, aken effect.’ ‘Ihe said Code of 1 ook ei- 
The jurorsof the state of West Virginia, in anal! & ‘ —° he 3d 
fect on the Ist day of April, 1869. On the 9c 

for the body of the county of W ood, and now ey ae iin tl 
i i = * |day of November, 1873, A was indicted in the 

tending the said court, upon their oaths present 


| ty of Kanawha by the grand jury, then at- 
that John Cain, on the first day ¢ . “ oun 
; i Deveney, & irending the circuit court of said county, for the 


D. one thousand eight hundred and _ seventy- 
nd ptied murder of G. on the 11th day of September, 1861, 
three, in the said county, unlawfully did sell and that tl 
" in said county, and the evidence shows that the 
furnish to Michaei Toole, spirituous liquors, wine | he th 
? a 4 killing was done at that time. At the time the 
porter, ale, beer, and drinks of like nature, on a 5} rescribed 1 
G . : . |killing was done the punishment prescribed by 
Sunday, contrary to the form of the statute, ip , leatl 
‘ aw was death. 
such cases, made ¢ rided, and against the| “™ ¥**‘ 
er “ : nei provided, mad naigeiang Mee The nineteenth section of charter one hundred 
peace and dignity of the State.’—HELp. That ‘ a : 268 provides that 
said indictment is not good, aft li and filtv-nine cf the Ccde of 1868, provides tha 
83 tment is not good, after verdic ‘ : s : es 
motion 1 t of : a st tet) fe if a person indicted for murder be found guilty 
notion in arrest of judgment, under any st , ‘ : —— 
, ae in : oe eee by the jury thereof, they shall, in their verdict? 
of West Virginia. : ? Gs ; ss a » fi 
find whether he is guilty of murder in the first 
or second degree. If they find him guilty o¢ 
17. Statutes which amerd each other by impli-| murder in the first degree, they may, in their dis~ 
cation, are not within the provision of section|cretion, further find that he be punished by con- 
thirty of the sixth article of the constitution, ard|finement in the penitentiary. If such further 
ey 


State v. Cain, 720 
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finding be not added to their verdict, the accused|shooting, which caused the death of the party 
shall be punished with death; but if added, he/killed. Such declarations, made at that time, are 
‘ shall be punished by confinement in the peniten-|a part of the res geste and should be allowed to 
tiary, during his life,” Xc. go to the jury to have such weight and credit as, 
On the 10th day of November, 1873, A. plead|under the circumstances, they may be entitled to, 
not guiity to the indictment, and on that day there|in connection with the other evidence, circum- 
was a jury selected, empannelled and sworn ac-| stances and facts. 
cording to law, to try the cause in said circuit Idem, 741 
court. The jury found A. guilty of murder in| 23. The State having proved, as evidence against 
the first degree, and found that he be punished |the defendant, before the jury, some words spoken 
by confinement in the penitentiary ; and the| by the defendant to the witness, who was present 
court, upon the verdict of the jury, rendered|at the shooting, afew moments before the shoot- 
judgment that A. be confined in the penitentiary |ing, upon well established principles, the defend- 
of the State for and during his life.--HeLp: that|ant was entitled to prove all he said to the wit- 
it was error in the court, in the trial of A., to ap-| ness in that conversation at that time. 
ply the provisions of the Code of 1868, authoriz- Idem, 741 
ing the mitigation of the punishment of murder) 24. The jury, in the trial of an indictment for 
in the first degree to confinement in the peniten-| murder, are the judges of the evidence, and as t? 
tiary during life. without the consent of A. given what dezree of murder, if any, it proves, and not 
in court and entered of record; and that without! tne court. Still the court may, under certain cir- 


such consent of A., given in Court and entered of| cumstances, grant the defendant a new trial, at 
his instance, upon the ground that the verdict is 


record, before the verdict of the jury was re | 
ceivel and recorded by the court, the punish-| oonirary to the law and evidence, &e. 
ment prescribed by the said ninth section of Iidem, 741 
chapter thirteon of the Code of 1868, could not) 95, when it is proven prime facie that a murder 
be applied by the jury or court. And in the’ has been committed, and it is claimed upon the 
absence of such consent, given by A. in court and qvidence that the crime committed is murder in 
entered of record, as a part of the proceedings tno first degree, because it is “murder by lying in 
in the cause, the punishment prescribed by the wait,” it is for the jury to determine from all the 
law, in force at the time the killing took place, circumstances and evidence whether the murder 
should have been applied to the case. is “murder by lying in wait,” or whether the 
Rate v. Abbott, “41 wwurder is murder in the first degree for an y cause 
20. Such consent of A. may be given and en- embraced by the statute; or murder in the second 
tered of record in court as part of the proceedings degree, or voluntary or involuntary manslaugh- 
in the cause before the jury is empannelled and ter, or whether the defendant is guilty of any of- 
before the verdict of the jury is received and re- fense embraced by the indictment, though the 
corded. It would be the better and the safest court may instruct the jary as to matters of law 
practice for the court to ask A. to elect before, or) relevant to the case. 
at the time the jury is e:impannelled, under} Idem, vl 
which of the said Jaws he desires and elects to be) 23. The general rule. subject, perhaps, to some 
tried, and have applied to his case. Still, if A. exceptions, is that, in the trial of indictments for 
did not then elect and consent to be tried under homicide, evidence of previous threats made by 
the new law, he should be allowed, by the court, the deceased against the prisoner and communi- 
to so consent at any time before the verdict of the cated to him, before the killing, is admissible, 
jury is received and recorded by the court. \without reference to the question whether there 





Idem, 741'is evidence tending to show that at the time of 

21. The records of the proceedings of an exam-| the killing the deceased was doing some overt act 
ining court are not necessarily a part of the pro-|mabifesting a present intention to carry such 
ceedings of the trial of an indictment for felony | threats into execution; or without reference to 
iu the circuit court. And if the defendant in|the question whether there was proof that the 
such a case does not claim the benefit of an ex-/ defendant may have acted upon a reasonable be- 
amining court, before trial in the circuit court, lief that he was in danger of death or great bod- 
or raise the question before the circuit court, ily harm at the hands of thedeceased. Ordinar- 
he cannot dc so in the Appellate Court for the ily the judge cannot assume whether there is 
first time. jevidence tending to prove such a state of facts as 
Iden, 741} would make testimony of such communicated 

22. It was error in the circuit court to refuse| threats relevant; because this would be to decide 
to permit A., the defendant, at the trial, toon the effect of the evidence upon a material ques- 
prove his declarations made at the time of the'tion in the case, a matter which belongs to the 
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jury. What constitutes such overt act as will!goods remain in the vendor’s hands, the vendor 
warrant a person in slaying his enemy in his own jmay recover, as his damage, the difference be- 
defense, is a question for the jury, to be resolved | tween the price to be paid and their value on the 
according to the circumstances of each particular|day the property should have been taken by the 
case. No general rule can be laid down upon the} vendee under the contract. Or if the vendor has 
subject. ichosen to consider the property aS the vendee’s 
dein, 71 jand sold it with due precaution, to satisfy his lien 
27. Previous threats or acts of hostility, how-| for the price, then he may recover only for the 
ever relevant they may be, will not justify a per-/unpaid balance of price. 
son in seeking and slaying his adversary. | James & Mitchell vy. Adams, 568 


Idem, 741) “ , 
| 2. Except as above stated, generally, in such 


28. To excuse the slayer, he must act under an|cases, mere speculative and conjectural estimates 
honest belief that it is necessary, at the time, to/of the profits which inight have been made, or of 
take the life of his adversary in order to save his|the loss of gains and profits, which might have 
own ; and it must appear that there was reason-|been made, are not a legitimate basis upon which 
able cause to excite this apprehension. to fix damages. 

Idem, 7Al 





Idem, 568 





29. When such threats and acts of violence, as} 8. The general rule seems to be that the party 
above named, have, recently before the killing, |injured by a breach of contract, is entitled to re- 
been made by the person killed, against the ac=| cover all his damages, including gains prevented, 
cused, and communicated to him, before the kill-|as well as losses sustained, provided they are cer- 
ing, itis proper to permit the defendant to prove|tain, and such as might, naturally, be expected to 
that on other occasions, recently before the kill-|follow the breach. It is only uncertain and con- 
ing, the said deceased threatened to others upon|tingent profits, therefore, which the law excludes; 
more than one occasion to kill the defendant on)not such as being the immediat2 and necessary 
sight, for the purpose, at least, of showing thelresult of the breach of contract, may be fairly 
state of feeling of the deceased towards the de-|supposed to have entered into the contemplation 
fendant, although it does not appear that such | of the parties when they made it, and are capa- 
threats last named were communicated to the de-|ble of being definitely ascertained by reference 
fendant before the killing. to establishe ! market rates, or other like definite 

Idem, 741 | n.3 


criteria, according to the case. 
39. It was not error in the court to refuse to in-| Idem, 568 
struct the jury in this case, as the case is present-| DECREES FOR SALE OF LAND. 


ed, that if, upou a consideration of all the evi-| 
dence, they have a reasonable doubi as to whether| 
the plea of self defense is made out, it is their 
duty to acquit the defendant. 


See Practico—In Chancery, No. 14 and 
Pecks vy. Chambers, 210 
Iiem, 741 DEDICATION TO PUBLIC USE. 

31. It is error ina court, ina case of felony, to, If alot on which there isa spring of water, in 
give to the jury instructions which are not reie- the plan of a town, be reserved for public use by 
vant to the evidence, and which may mislead the the founder of the town, who owned the land 
jury to the prejudice of the defendant. on which the town is laid out, such reservation, 

Idem, 741 though it may amount to a dedication of the lot 
for the public use, by the owner, does not vest 
the legal title thereto in the county or supervi- 
sors of the county, or necessarily vest the county 
or supervisors thereof with the equitable right to 


32. In criminal cases, if there be reasonable 
doubt of the guilt of the defendant, the jury are 
to give him the benefit of such doubt. 


tiem, 74!) = of a aac 
de:nand a conveyance from such owner or his 


DAMAGES—RECOVERY OF, FOR BREACH allienee to the county or the supervisors thereof. 
OF CONTRACT. Supervisors v. Ellison, 308 


1. In an action by a vendor of personal proper- 
ty against his vendee for non performance of a 
special contract of sale and for delivery of such; 1. A paper purporting to be a deed of trust, re- 
property and payment therefor, at an agreed|citing a corporation as grantor, and having affixed 
price, and for the recovery of damages for the thereto the following attestation: ‘Witness the 
failure of the vendee to take the property and signature and seal of William Scott, president of 
pay for the same according to contract, and the said Blennerhassett Oil Co., and who is legally 


DEEDS. 
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authorized by the board of directors of said Com- 
pany to make this grant, this date aforewritten. 
WILciaM Scorr, (SEAL.]}” 
is not the deed of the Corporation. 
Rauch vy. Oil Company, 36 
2. Such paper, however, relating merely to 
goods and chattels, is valid, as a mortgage against 
creditors and subsequent purchasers, from the 
time that it is duly admitted to record in the 
county where the property embraced in said paper 
may be, under the fifth section of chapter seven- 
ty-four of the Code. 
Idem, 36 
3. When, in a deed of bargain and sale, made 
by a contributor to an incorporated academy, the 
clause of conveyance to the president and trustees 
is accompanied by general words, that, alone, 
might or might not create or imply a condition, 
upon the failure to perform which the estate i. 
the president and trustees would, ipso fucto, or 
upon entry, determine and revert to the bargain- 
or, followed by words declaring and defining a 
condition on which the estate will revert ; and, in 
a subsequent deed, without the appearance of any 
other intent than the release and extinguishment 
of the right of reverter, the general words are 
transcribed, and the special provision is omitted—- 
the former words are not construed to create or 
imply such a condition. 


EX. 


be abandoned, and mere courses and distances 
from certain objects or points may be substituted. 
Idem, 406 


7. There is no uniform rule that the length of 
one line, as mentioned in a deed, shall control the 
course of another line, or that the latter shall 
control the former. Other circumstances will de- 
termine the adoption of the one or the other. 

Idem, 406 


8. Though the quantity of the land mentioned 
in the deed will not control the boundary, when 
ascertained by the description, with other para- 
mount circumstances, nevertheless, the cvrres- 
pondence of quantity given by a line in question, 
with the quantity mentioned in the deed, or an 
approximation to such correspondence may be 
considered as tending to establish such line as the 
true one. 

Idem, 406 

9. Generally, it will not be presumed that a 
party granting land intends to retaiy a long nar- 
row strip next to one of his lines; but if the 
courses and distances approximate closely toa line 
or corner of the tract owned by the grantor, es- 
pecially if the description in the deed corresponds 
exactly or substantially with the description in 
the title papers under which the land is held; it 
will be presumed that the lines mentioned are in- 





Mercer Academy v. Rusk, 373) 

4. Generally, when, in a deed, lines and cor-| 
ners are described, or when from the statement of} 
courses and distances or other descriptions, in| 
connection with circumstances existing and wet 
ifest, or ascertainable, at the time of the execu-| 
tion of the deed, it is presumable that such lines| 
or corners are those referred to in the deed, the| 


tended to reach the corners, and run with the 
lines of the tract, though the trees marked and 
described have disappeared before the making of 
the deed. 
Idem, 406 
10. A writing solemnly signed, sealed, ac- 
knowledged before a magistrate, and delivered by 
a person, is evidence of his intent, so convincing 
and conclusive, that, at common law, generally, 


statement of courses and distances is, in construc-| uo evidence will be received to contradict it 


tion, controlled by the actual lines and corners! 


referred to. 
Western M. & M. Co. v. Peytona Cannel 
Coal Co., 406 


Idem, 406 
11. In a court of equity, however, it may 
sometimes be proved that the deed was executed 


jin mistake, and that, in fact, it embodies provi- 


5. But the mere circumstance that lines and|sions different from those which the parties in- 
corners are known to have been run and marked/|tended it to embody. But, even in this court, the 
or are found marked near where the courses and|deed is regarded as evidence so strong, that only 


‘distances mentioned in the deed run, is not con-'unequivocal evidence irresistibly conclusive, is 


lusive that they are the lines and corners of the 
land referred to in the deed. And when there is) 
mo such approximation in the courses or length of! 
the lines, or the marks on the corners, to the de- 
scription in the deed, as to warrant the presump-| 
tion that they are the boundaries of the land to! 
which the deed relates, such marked lines should 
be disregarded. | 
Idem, 406) 

6. Lines and corners may be marked with the) 
purpose to adopt them in a contemplated deed ;! 
but afterwards the marked lines and corners may) 


sufficient to overthrow it. 
Idem, 406 
12. See Equitable Jurisdiction No. 6, and 
Wyatt v. Simpson, 394 
13. Grant of Land—-What, and What Same 
Implies, Nos. 1 and 2, and 
Western M. & M. Co., v. Peytona Canned 
Coal Co., 406 


14. See Covenants in Deeds, Nos. 3 to 7, inclu- 
sive, and 
Idem, 406 


: 
& 


! 
®, 


ee 
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15. In adeed of assignment or conveyance of|time for the appointment of such personal repre- 
lea:es from M. & W. to A. &S., the sixth clause|sentative and making him a defendant in the 
is in these words, viz: ‘‘Also all our right, title|cause by amended bill and bringing him before: 
and interest of, in and to the engines, boilers,|the court, by proper process--shall have been al-- 
tanks, tubing, derricks and all other fixtures and} lowed, by the court and suffered to pass unheeded. 
personal property situate upon and nes Idem, 462 
to the above leasehold interest and well, to us be- 
longing,” &c. This clause did not pass or convey 
to A. & S. the oil of M. & W. that was in the oil | 1. A demurrer to evidence withdraws from the 
tanks at said well at the date of said deed, al-|jury, the proper triers of facts, the consideration 
though it was on the leaschold estate, as it did not/of the evidence by which they are to be ascer- 
“appertain to the leasehold interest’? which was|tained, and the party whose evidence is thus 





DEMURRER TO EVIDENCE. 





conveyed. | withdrawn from its proper forum is entitled to 
Dresser v. Transportation Co., 553| have it most benignly interp:eted by the substi-. 

| 2 2 ¢ ay 9 + © j 
DEMURRER—AT LAW. jtute. He ought to have all the benefit that might 


| bave resulted from a decision of the case, by tha 
1. See Practice—At Common Law, Nos. 2 and| proper forum. 
4, and | Miller, use, &c., v. Insurance Co., 515 
Thompson's Exors. for &e., v. Boggs, 63) 9, Upon a demurrer to evidence, in ascertaining 
2. Where a declaration in a case contains more|the facts proved, directly or by inference, the 
than one count, and a demurrer is filed to the|court must not be unmindful of the effect of a de- 
declaration, And not to each count thereof, and|murrer to evidence. By it the demurrant allows, 
the declaration contains one good count, the de-|at the least, full credit to the evidence of the de- 
murrer should be overruled. | murree,and admits all the facts directly proved by,. 
Elliott and Wife v. Hutchinson, 452\or thata jury might fairly infer from, such evi- 
8. See Practice—At Common Law No. 24, and |dence. And in determining the facts inferrible,in- 
Brodie vy. Clator, 599 ferences most favorable to the demurree will be 
|made in cases of grave doubt. 
DEMURRER--IN CHANCERY. Idem, 515 
1. See Practice—In Chancery No. 1, and 
Stewart, Admr., v. Jackson, 29 


. See Practice in Appellate Court No. 10, and 
Idem, 515 


ww 





to 


4. See Evidence No. 19, and 
Dresser v. Transportation Co., 553. 


. See Practice—In Chancery No. 1] and 
Nichols v. Heirs of Nichols, 174 


or 


. See Evidence Nos. 22, 23 and 24, and 

James & Mitchell vy. Adams, 568 
6. See Policy of Insurance No. 9, and 
Bryan v. Peabody Insurance Co., 605 


Pecks v. Chambers, 210 
4. See Pleading—In Chancery, and 
Frank & Co., v. Brunnemann, 462 | 5 Ee 
5. Although a bill of injunction may pray for| DEVISHS. 
relief which a court of equity has not jurisdic-| See Wills Nos. 1 to 11, inclusive, and 
tion to grant, still if the bill prays for other relief Bell’s Admr. v. Llumphrey, 1 
which the statements of the bill prima facie au- 
thorize, it is error in the court, on demurrer, to 
sustain a demurrer to the bill and dissolve the in-; Sec Redemption of Lands No. 2, and 
junction and dismiss the bill, because of its want 
of jurisdiction to grant all the relief prayed for. 
Idem, 462 DOWER. 


3. See Practice—In Chancery No, 18, and | 
] 


DIRECTORY PROVISIONS OF STATUTES. 
Wyatt v. Simpsen, 394 


6. Although it appear on the face of the bill of} See Settlement of Estates No. 7, and 
, 
injunction that the personal representative of a Jaidley y. Kline, Admz., 218. 
deceased lessee, who died intestate, is a necessary 
party defendant to the suit, before final adjudica- EJECTMENT. 
tion, yet if it appear by the bill that such per-| 4 See Wills Nos. 4, 7 and 9, and 
sonal representative had not at the time of the 
filing thereof been appointed, a demurrer to the y 
bill should not be sustained, and the injunction| 2- See Practice— At Common Law, No. 10, and 
dissolved and bill be dismissed, merely becaus« Johuston v. Griswold and Rodgers, 240 
such personal representative is not madea party| 3. See Practice—At Cominon Law, No. 15, and 
to the original bill—at least until a reasonabk Mercer Academy v. Rusk, 373 


Bell’s Admr. v. Humphrey, 1 
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790 INDEX. 


4. See Statute of Limitations No. 1, and 


jacquired title, and does not imply a covenant of 


lai ; 
Western M. & M. Co., v. Peytona Cannel warranty. 
Coal Co. 406 Western M. & M. Co., v. Peytona Cannel 
Coal Co., 406 


ENFORCEMENT OF LIENS. 2. See Covenants in Deed No. 5, and 


1. See Liens No. 3, and Idem, 406 
Houston v. MceCluney, 135 
2. See Equitable Jurisdiction No. 3, and 


EVIDENCE. 


1. See Internal Revenue Taxes—Suits to Re- 
Pecks v. Chambers, 210) cover Back—In State Courts Nos. 3and 4, and 


EQUITABLE JURISDICTION. Hubbard v. Kelley, 46 
2. See Liens No. 3, and 

1. When a trustee sells the trust subject and re- Houston vy MeCluney, 135 
ceives the money for it, though he promises the 
beneficiary to pay the money, the court of equity 
nevertheless retains jurisdiction to enforce the 
payment. 


3. When, by the record of a case it appears that 
;on publication, the defendant not appearing, an 
office judgment stood vonfirmed, and the plaintiff 
recovered a debt against the defendant, this is not 
evidence of debt against a third person claiming 
2. See Necessary Parties toa Suit in Chanccry a lien, that, but for such debt would be valid. 
No. 3, and 





Nease v. Capehari, Exor., 95 


y Canad E ‘ | Idem, 135 
Nease v. Cupehart, Exor. 95 f 4 4 

P : ’ : 4. A recital that the attachment issued in the 
8. The eighth section of chapter one hundred) .guse was returned served on personal property 


and thirty-nine of the Code of 1868, of West Vir-/anq real estate, is not evidence of the issue and 
ginia, confers upon courts of equity, jurisdiction levy of such attachment that will constitute a 
and authority, to enforce judgment liens against! jien on the real estate mentioned, competent and 
the lands of the judgment debtor, at any time, sufficient to prove the facts against such third per- 
without reference to whether the judgment debtor! son. 

has personal property or estate out of which the| 
— might be made by process of exeeution| 5. An order that a sheriff sell personal property, 


Idem, 135 








Pecks v. 
4. See Settlement of Estates Nos. 1 to 8, inclu- 
sive, aud 


Chambers 210 


Laidley v. Kline, Admx., 218 

5. See Guardians, No. 1, and 
Burdett, Guard., v. Cain, Admr., 232 
6. A court of equity has juris:liction to set aside 
a deed made by a recorder toa purchaser of land 
when the owner redeemed the same within the 

tim > required by law. 

Wyatt v. Simpson, 394 
. See Sales of Land in Gross Nos. 2 and 3, and 


Western M. & M. Co., v. Peytona Canned 
Coal Co , 403 
8. See Covenants in Deeds No. 6, and 
Idem, 406 
9. See Demurrer—In Chancery No 5,and 


Frank & Co., v. Brunnemann, 462 
ESTOPPEL BY DEED. 


. A bargain and sale of land, intende}, under 

e statute on the subject, to operate as a present 
conveyance or transfer, is not an assertion of title 
that will estop the bargainor, his heirs or as- 
Signees, from a subsequent assertion of an after 


jand in case that prove insufficient to satisfy a 
|judgment, then to sell real estate, but with a con- 
idition that the plaintiff is not to have the benefit 
lof the order until he shall give bond, without ev- 
idence that the personal property was sold or was 
linsufficient to.satisfy the judgment, or that the 
bond was given ; does not prove authority to the 
sheriff tv sell the real estate, or at all sustain such 
asale. 





Idem, 135 
6. Every person embedies, represents and con- 
trols whatever title and right is vested in him. 
Generally his statements and acts, and judicial 
proceedings, and other transactions to which he 
isa party, are evidence against himself or any 
person claiming to acquire a title or right from 
him, after such statement or transaction ; but they 
are not evidence against a person having acquired 
such tit’e or right before. 
Idem, 135 
7. Upon a motion to quash a writ of jieri facias, 
or to enter satisfuction thereof, in whole or part 
on the ground that a previous writ of jieri facias 
had issued and was placed in the hands of the 
sheriff of the proper county, and that the debtor 
had paid to the sheriff upon the first execution 
the whole, or a part thereof; and it not appearing 
that any return had ever been made on the first 
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execution, or the levy of the same upon the prop-| declaration mentioned, on which the injury com- 
erty of the debtor, although the return day there-| plained of is alleged to have been done, with the 
of had long since passel ; and it appearing that|view of arriving at the amount of damages the 
the debtor had made payments to the sheriff, up-| plaintiffs should recover in the cause. 

on said execution, sometime after the return day Elliott and Wife v. Hutchinson, 452 
had passed, it is competent for the plaintiff, in 
said motion, to prove by parol ur other competent 
evidence, that the first execution was levied upon 
his property, by the sheriff, before the return day 
thereof had passed. 


18. The court having improperly admitted said 
evidence, for the purpose aforesaid, it was not er- 
ror in the court to reject the defendant’s evidence 
offered to prove that defendant had paid plaintiffs 

= -,|in full for the rent, use and occupation of said 
Cockerell vy. Nichols, — 159| Mia Rete Brees gatonn tps 
ie |tract of land, and that plaintiffs had received and 
8. In such case if it does not appear from the} x 
x 4 ‘ jaccepted the same. The evidence was not rele- 
evidence that the execution was levied by the| : 

RE : | vant to the issue. 

sheriff before the return day thereof had passe 1,| Idem, 452 
a payment made to the sheriff upou such} 
execution, after such return day had _passed,| 
is not binding upon the creditor, unless it appears) 
that such payment was made to the sheriff by the 
direction or consent of the debtor. 





19. In an action at law, where the defendant 
appears and pleads the general issue, and the 
plaintiff introduces all his evidence in chief to 
the jury, and then rests his case, and the defend- 

Idem, 159}aut moves the court to exclude the evidence from 

9. In such ease, in the absence of evidence ad-|the jury upon the ground that there is a material 
duced at the hearing, showing such levy of the|¥@riation between the declaration and the proof, 
first execution, or from which such levy Bone from the whole evidence, it ciearly appears to 
reasonably and properly be inferred, the cour |the court that the plaintiff’s said evidence fails to 
is not authorized to presume that such leyy was|SUpport the issue on the part of the plaintiff, the 
made before the return day of the execution had|court should exciude the evidence from the jury. 





passed. |In such case the court should regard the party 
Idem, 159) moving to exclude the evidence in the light of a 
10. See Settlement of Estates No. 8, and \demurrant, and the party adducing the evidence 


Laidley v. Kline, Admr., 218|in the light of a demurree, although there is in 

11. See Practice--At Common Law No. 10, ana | fact no demurrer. The court should consider, 

Johnston ¥. Griswold aad Rodgers, 949,;upon such motion, the plaintiff’s evidence with 

12. The county court of Virginia, or its clork,|°h, the favor, 0s ated . = eer eres: — 

had no authority, in the year 1824, to admit tol! oe ——" i apap sabe ~ praprndondapsees. <r 

record a power of attorney executed in Kentucky, |°° . wonwed _— _— oo Seen by oe 

where its execution was acknowledged before a er tbe engine: wets or phieape Ss 

notary public, and certified by him. Anda copy con “ wagpelpotage: alae sane seen theorges, 

of such paper, authenticated by the clerk, is not niet - = ee ns aegte om 

: : hy meh evidence, the pariy ofiering the evidence would, 

competent evidence in place of tg o4q(on A demurrer thereto by the opposite party, be 

ease ”" entitled to judgment thereon in his favor, then 

13. See Partners and Partnership No. 1, and |the court should not exchide the evidence from 
Carlton, Chamberlain & Co., v. Mays the jury. 





& Co., 245} Dresser v. Transportation Co., 553 
14. Seo Settlement of Accounts—Evidence of| 20. See Pleading-—-At Law No. 14, and 
No. 1, and dem, 553 
Ruby, Admr., v. Railroad Company, 269| 21. See Pleading—-At Law Nos. 15, 16 and 17, 
jand 


15. Evidence offered to establish an alleged debt} 


should do more than produce a suspicion of the| ‘ . 
= ic. . . . . | 22, In an action on a special, verbal contract, 
fact—it should be sufficiently clear and definite in - A 2 + 
é a ; ye é 5 where the contract is stated in a special count in 
its character to satisfy the mind of the court oi| : = 
ieee : the declaration, and at the trial the plaintiff 
the fact, to a reasonable certainty. | ¥ % 
a : ae on, \clearly proves, by a witness or witnesses, a con- 
Sims v. Bank of Charleston, 274) ep i . 
jtract which is materially variant from that de- 
‘4 - 2 ro etice— + ‘ y >. ay ° : . : : 
16. See Practice—\t Common Law No. 16, and | scribed in the declaration, it is competent and 
ney . . ° Rael, ore » 
Mercer Academy v. Rusk, 373) proper for the court, on motion of the defendant, 
} 

17. Under the issue and evidence, as stated iniey his attorney, at the close of the plaintiff’s ev- 
the opinion of the Court, it was error in the court |idence offered in proof of the contract, to exclude 
below to permit the plaintiff to prove to the jury |such evidence from the consideration of the jury, 
the annual rental value of the tract of land in the} because of such variance, when, considering the 


James & Mitchell v. Adams, 568 
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evidence in the most favorable light for the plain- 
tiff, and no question, of crelibility is involved, 
the variance is manifest. 

Idem, 568 

23. In such cas2 the court should regard the 
party moving to exclude the evidence in the light 
of ademuryrant, and the party adducing the evi- 
dence in the light of a demurree, although there 
is, in fact, no demurrer. The court should con- 
sider, upon such motion, the plaintiff’s evidence 
with all the favor, and give it all the force, and 
draw therefrom all the inferences it would be en- 
titled to, if there was a demurrer filed thereto by 
the party making the motion to exclude the evi- 
dence. 

Idem, 568 

24. And in such case, if, in the judgx ent of the 
court, according to the rules governing demurrers 
to evidence, the party offering the evidence would, 
on a demurrer thereto by the opposite party, be 
entitled to judgment thereon in his favor, s> far 
as relates to the establishment of the contract, 
then the court should not exclude the evidence 
from the jury. 

Idem, 568 

25. Sze Damages—Recovery of for Breach of 
Contract, Nos. 1,2 and 3, and 

Idem, 568 

26. See Practico--At Common Law, No. 21, and 

Kimmins, use, &c., v. Wilson, 584 
27. See Practice—At Common Law No. 23, and 
Applegate v. Hinkson, 594 

28. The defendant asked a witness, called by 
him, ‘what the plaintiff said to him about the 
said other work, and if he was not to pay the de- 
fendant full plasterer’s prices therefor ?’’—HELpD: 

That, strictly interpreted, the question was 
leading, and therefore, properly refused. 

The defendant had a right to prove what was 
the price agreed on for the outside work, or work 
done other than on the Quincy street. house. 

Brodie v. Clator, 599 

29. See Policy of Insurance Nos, 8 and 9, and 

Bryan vy. Peabody Insurance Go., 605 
30. See Criminal Law Nos. 22, 23 and 26, and 
State v. Abbott, 741 


EXECUTORS AND ADMINISTRATORS. 
1. See Wills Nos. 1, 4, 5, 6, 7, 9 and 10, and 
Bell’s Admr., v. Humphrey, 1 


2. See Settlement of Estates Nos. 3, 5, 6 and 3, 
and 
Luidiey v. Kline, Admz., 218 


EXECUTION OF TRUSTS. 


See Wills No. 8, and 
Bell's Admr,. vy. Humphrey, 1 


INDEX. 


EXECUTIONS—MOTIONS TO QUASH.’* 


See Evidence Nos. 7, 8 and 9, and 
Gockerell vy. Nichols, 159° 


FALSE AND FRAUDULENT MISREPRE- 
SENTATIONS BY THE COVEN ANTOR. 


See Covenants in Deed No. 6, and 


Western M. & M. Go., v. Peytona Cannel 
Goal Go., . 406. 


“FINAL JUDGMENT’’—MEANING OF. 


The words “final judgment” contained in, and 
as employed in, the fifty-third section of chapter 
one hundred and twenty-five of the Code of West 
Virginia, means the “‘final judgment’? mentioned 
in the forty-sixth section of said chapter. In. 
other words, they mean the ‘‘final judgment” 
mentioned in said forty-sixth section, which 
every judgment entered in the office in a case 
wherein there is no order for an inquiry of dam- 
ages becomes final, by operation of that section, 
unless it be set aside by the defendant appearing 
and pleading to issue, as provided by th> ‘ferty- 
seventh section of said chapter. 

Eliott and Wife v. Hutchinson, 452 


|GRANT OF LAND—WHAT--AND WHAT 


SAME IMPLIES. 


1. A grant of land isa mere transfer of such ti- 
tle or right thereto as the grantor, at the time of 
the grant, may hold or have, absolutely or con- 
tingently. 

Western M. & M. Go. v. Peytona Gaunnel 
Goal Go., 406 

2. A grant does not imply an assertion of title 
in the grantor, or a covenant with the grantee to 
warrant the land. 

Idem, 406 


GUARDIANS. 


A guardian is not authorized to file a bill in 
equity in his own name as guardian to recover the 
distributive share or interest of his wards in the 
personal estate of their ancestor. In such case 
the bill should be dismissed. The suit should 
be bro:ght in the name of the infants by their 
next friend who may be guardian. 


Burdett, Guard. v. Gain, Admr., 
HUSBAND AND WIFE. 


to 
i? 2) 
te 


See Necessary Parties to a Suit in Chancery No. 
8, anl 
Wyatt v. Simpson, 394 
INDICTMENTS. 
1. See Criminal Law No. 5, and 
State v. Allen, 686 
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2. See Criminal Law Nos. 6 and 9, and plaintiff, and which contained the goods destroyed 
State v. Strauder, 686|by fire, were not kept well secured during the 
3. See Criminal Law Nos. 10 to 13 inclusive,|time between making the insurance and the hap- 


and pening of the loss, the jury must find for the de- 
State v. Fitzpatrick, saad 005% and the warranty is broken by permit- 
4. See Criminal Law No. 16, and jting the pipes to remain in the same condition as 


State v. Cain, 720|8t the time of insurance, if they were not well 
jsecured at that time.” ‘The application No. 321, 
made by the plaintiff to the defendant being 
specially referred to in the policy sued on in this 
INJUNCTIONS. wea and by the terms of said policy is the plain- 
1. See Necessary Parties to Suits in Chancery, |" oS Cpe Sen, Ae eee ee eee 
‘in tae this case. If that application is in any respect 
Stewart, Admr., v. Jackson, 29| false or untrue, or the plaintiff has failed to com- 
2. See Necessary Parties to Suits in Chancery, |P!Y» in GRY SOS OO eres See ee eee 
No. 2, and |ises or agreements therein contained, as if the 
Hoffman v. Shields, 32, plaintiff has failed to keep chimneys, tire places, 
‘ ay |stoves and pipes all well secured, the policy be- 
Sa ey Ee 5 lcomes “aid between the plaintiff an pa To 
62) ant.” 
4. See Pleading—In Chancery, and | Simmons v. Insurance Co., 474 
Frank & Co. v. Brunnemann, 462 6. Under the said evidence and peculiar cir- 
5. A, sgaurt of equity will, in a proper case, ‘cumstances of the case it was not error for the 
grant. Tuncticn to restrain the tenant from/court below to instruct the jury, at the instance 
doing a certain act, whether it amounts to waste of the plaintiff, as follows: “If the jury find that 
or not, provided it be directly contrary to the, the agent of the defendant, who took the applica- 
tenant’s own covenant, or even in contravention tion, had, at the time, a knowledge of the build- 
of an agreement which may be infe:red from the ing, and the manner in which the stove-pipe and 
course of dealing between the parties. |chimney were secured at the time the insurance 
Idem, 4g2| Was effected, ard took upon himself to fill up the 
'blank application, and did so upon his own infor- 
mation, then it was not required of the plaintifi, 
under the policy, to change the condition of the 
|pipe and chimney, but he was required to keep 
Idem, 462|them in good order and condition, but was not 
jrequired to put them in better order and c ndi- 
ition than they were in at the time the insurance 


5. See Criminal Law No. 19, and 
State v. Abbott, st 


Frank & Co. v. Brunnemann, 


6. A prima facie case for a bill of injunction 
and account as between landlord and tenant, 
shown and stated in the opinion of the court filed} 
in this cause. 


INSTRUCTIONS TO JURY. 


1. The Court may refuse to give an instruction | V45 made.” Idem, 47k 
if it is so obscurely expressed as to leavein doubt! 7. Evidence having been given tothe jury in 
the meaning intended. this section which is based on a policy of insur- 

Gas Company v. Wheeling, 320 ance against loss and damage by fire, tending to 

2. An instruction which is susceptible of two, Prove that the plaintiff intentionally and fraudu- 
constructions, one of which is erroneous and may |lently caused the insured property to be set on fire 
mislead the jury, should not be given. and destroyed, and that the loss or damage 

Idem, 399 Claimed in plaintiff’s declaration was occasioned 
by such act of the plainviff, and the plaintiff hav- 
ing given evidence to the jury tending to rebut 
such evidence of the defendant, and tending to. 
prove the contrary, it was error in the court—un- 
der the issue joined in the case—to refuse to give 
to the jury the following instruction, asked by 

4. See Practice—At Con:mon Law No. 17, and | the defendant, viz: “It is not necessary, in « rder- 

Mercer Academy v. Rusk, 373 to prevent the plaintiff’s recovery that the plaintif 

5. Under the evidence and peculiar ciream- should be proved beyonda reasonable doubt to have: 
stances of this case, as stated in the opinion of the intentionally and fraudulently caused or permit- 
Court, it was not error in the court below to re-' ted the said insured property to be set on fire, but 
fuse to give the following instructions asked by if the weight or preponderance of evidence be to 
the defendant, viz: “If the jury believe that the that effect the jury should find for the defend- 
chimney and pipes in the room occupied by thejant.” Idem, 474 


100 


3. If an instruction asked does not correctly ex- 
pound the law the court, asa general rule, may 
refuse to give it, and is not bound to modify it, or 
give any other instruction, in its place. . 

Idem, 320 
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8. See Criminal Law Nos. 30 and 31, and 
State v. Abbott, 
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EX. 


jcommissioner can not be received as evidence to 


prove the decision of the commissioner, or the 


{date thereof, (if allowable at all) unless the ab- 


INSURANCE. 


and 
Simmons vy. Insurance Co., 474, 

2. See Instructions to Jury Nos. 5, 6 and 7, and! 
Idem, 474} 


3. See Policy of Insurance Nos. 3 to 10, inclu-| 
sive, and 
605) 


sence of said best evidence is first properly ac- 
1. See Pleading—At Law Nos. 9 to 13, inclusive, |COUBted for. 


Idem, 46 
ISSUES OUT OF CHANCERY. 
See Practice—In Chancery No. 6, and 
Nease v. Capehart, Exor., 95 


JUDGMENT LIENS. 


See Settlement of Estates, Nos. 2, 4, 5 and 6, 


Bryan v. Peabody Insurance Co., in 
INTERLOCUTORY DECREE. | Laidley vy. Kline, Admz., 218 
See Practice—In Chancery No. 33, and JUSTIFIABLE HOMICIDE. 
Butler v. Butler’s Admr., 674 


INTERNAL REVENUE. 





See Internal Revenue Taxes—Suits to Recover! 
Back--In State Courts—Nos. 1, 2,3.and 4, and 


Hubbard v. Kelley, 46 
INTERNAL REVENUE TAXES—SUITS TO 
RECOVER BACK—IN STATE COURTS. 


1. A suit brought by a taxpayer to recover back 
illegal taxes paid by him to a collector of the! 
United States revenue, must conform to the act| 
of Congress,--section nineteen, act July 13, 1866. | 

Hlubbard v. Kelley, 46 

2. It is incumbent on the taxpayer to show, be-| 
fore he can maintain an action against the collec-; 
tor, that he has complied with all the prerequi-| 
sites and conditions prescribed by the act of Con-! 
gress. ad 

3. The plaintiff having testified that he made 
the appeal, required by the said nineteenth sec- 
tion, in wr.ting, he should produce the written 
appeal in evidence, or an authentic copy thereof, 
or show good cause for its absence. 


Idem, 


Idem, 


4. In the absence of proper evidence of such 
appeal, a letter purporting to be that of the com- 
missioner of internal revenue, to the plaintiff, 
saying that his claim for refunding $211.67, had 
been rejected, but not showing on its face that it 
was relevant to the issues and no legal evidence 
being introduced to connect it with the subject 
matter of the suit, is not admissible. The pre- 
sumption is that if an appeal had been properly 
taken by the plaintiff, according to the act of Con- 
gress, in such cases, and the commissioner decided 
the appeal overruling the same, that he made an 
official record of the same, and the daie thereof, 
in his office, and an official copy of the official en- 
try, so made by the commissioner, is the best evi- 
dence of such decision and the letter of the 


46 


See Criminal Law Nos. 26 to 29 inclusive, and 


State v. Abbott, 741 
LANDLORD AND TENANT. 
See Injunctions No. 6, and 
Frank & Co. v. Brunnemann, 462 


LAWS RELATING TO THE REVENUE. 
1. See Criminal Law Nos. 1 to 4, inclusive, and 
State vy. Allen, 680 


2. See Criminal Law Nos. 10 to 13, inclusive, and 


State v. Fitzpatrick, 707 

3. See Criminal Law Nos. 14 and 15, and 
State v. Kyle, 711 

4. See Criminal Law Nos. 16 and 18, and 
State v. Cain, 720 


LEASE AND LESSEE. 


1. When a lessee is, by the terms of his lease, 
restricted to a particular use of the demised prem- 
ises, equity will, generally, restrain bim from any 
other use of them, even though no irreparable in- 
jury be shown to result from such breach. 

Frank & Co..v. Biunnemann, 462 
2. See Injunctions No. 5, and 


Idem, 462 


LEGAL TENDER. 


See Arbitration and Awards Nos. 8, 9 and 10, 
and 


Gas Company v. Wheeling, 320 


LIENS. 


1. When two joint tenants of real estate, agree 
with each other, that one shall, with his own 
money, erect improvements on the real estate 
jointly held, and have a lien on the interest of 
the other, for the money so expended, the agree- 
ment, with the actual erection of the improve- 





ments by the one and the acquiescence of the 
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other, constitutes such a lien as will be recognized | fore paying the purchase money, requested H., 
and enforced in a court of equity. |Rockhold, and R., to pay said purchase money. so 
Houston v. McCluney, 135|due the estate of P., and they each failed so to 


2. But such a lien is not valid, and will not be|1: HELD : 
enforced in favor of the tenant who erects the im-| That F. has a lien se the house and lot in the 
provements, against a creditor of the other, who| *andeot * tg = pre angen ape wae 
has caused his interest in the property to be at-|" court of equity will enforce; and in such a case 


la court of ity wi require F wnat x 

tached or a purchaser under such attachment lh . peers ig Rssnolaas oe - toconvey the 
: ; | house ’ , 

—whether the creditor attaching, or the purchaser| CUS 206 tof Without providing for the payment 


: . _|0f his unpaid purchase money by asale 
under the attachment, have notice of the previous if FD P , F coi - r asale of the lot, 
$ ‘ if F’.’s purchase money is no rise pai 
equitable lien or not. I : : otherwise paid. 


| Richards v. Fisher, 55 
Idem, 135} 

3. Ina suit by a person seeking to enforce a 
verbal lien on real estate, against a creditor rely-| 
ing on asubsequent attachment, or a purchaser} Time does not commence torun against a suit to 
under the attachment, to avoid the lien, the latter) enforce an express trust, till the trustee, by word 
must, by evidence competent against the former, |or act, denies the trust, and the beneficiary has 
prove that the.party attaching was a creditor, and | notice of the denial. 


LIMITATIONS AS AGAINST EXPRESS 
TRUSTS. 


that he sued out a sufficient attachment, and it} Nease v, Capehart, Exor., 95 
was levied,—in order to sustain the attachment E = - 
rota LINES AND CORNERS OF LAND. 
oJ =| 
diem, 1351 gee Deeds Nos. 4 to 9 inclusive, and 
4. See Equitable Jurisdiction No. 3, and Western M. & M. Co. vy. Peytona Cannel 
Pecks v. Chambers, — 210 Coal Co., 406 
LIENS FOR IMPROVEMENTS BY JOINT! LUNATICS—ESTATE OF 
TENANTS. 


See Necessary Parties toSuits in Chancery Nos. 
See Liens Nos. 1, 2 and 3, and '4and 5, and 
‘ < Hedrick’s Admr. v. Hopki 7 

Houston v. McCluney, 135 carich § AGM. V. LOpRine, 167 


LIENS FOR PURCHASE MONEY. MAERAIEUS. 
F. purchases a house and lot of P.at the priceof, See Constitutional Law No, 17, and 

$160, payable in two instalments, and executes) Shiekis and Preston v. Bennett, Auditor, 74 
his two single bills to P., for the purchase money, | 
and P. executes to F. his title bond, binding him- 
self to make F. a general warranty deed for the! 
house and lot when the purchase money is paid, 
F’., before paying the purchase money and secur- 
ing a deed, by contract sells the house and lot to 
H. for the consideration that H. agrees to pay the 
original purchase money to P. H. takes posses- 
sion of the house and lot, and afterwards sells and| 7 The mechanic’s lien, created by section two, 

conveys the same, with other lots, with general chapter seventy-five of the Code is discharged, 

warranty, to Rockhold, and acknowledges the unless the person desiring to avail himself there- 
payment of the purchase money in the deed. of, within thirty days from the time he ceases to 
tockhold takes. possession of the same, and after- labor on or furnish material for such building and 

wards conveys to R. with covenants of general)®PPurtenances, file with the recorder of the 
warranty acknowledging the payment of the pur-|COUDYY, in which the house or other building is 
chase money, and R. afterwards conveys the same situated, a just and true account of the amount 
to R. junior, with general warranty, and acknowl-| due him, after allowing all credits, together with 
edges payment of the purchase money in the|* description of the property intended to be cov- 
deed. H. only pays a part of the purchas2 money ered by the lien, sufficiently accurate for identifi- 
to P., and P. madea deed with covenants of gen- cation, with the name of the owner or owners of 
eral warranty to F., for the lot sold to him, ac- the property, if known, which account shall be 
knowledging payment of the purchase money. subscribed and sworn to by the person claiming 
The executor of P., afterwards sued and com- the lien, or some one in his behalf. 

pelled F. to pay the unpaid purchase money, due Idem, 384 
the estate of P., upon said single bills. F., be-, 3. The statute contemplates a ncsitive designa-. 


MECHANICS’ LIEN. 


1. A mechanic’s lien is of statutory creation, 
and can be maintained only by a substantial ob- 
servance of, and compliance with, the require- 
iments of the statute. 

Mayes v. Ruffuers, 384 
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tion of the name of the owner, if known to the|and that the surety’s claims against the grantor 
person seeking the lien. {were the result of fraudulent transactions; no 


Idem, 384 charges were made against t!e trustee, and no re- 
4. The subscribing the affidavit to the account lief sought against him.—Hrtp: 
is not the subscribing of the account contem-; That the other surety in the injunction bond is 
plated by the statute; the account iiself must hela necessary party, but that the trustee is not. 
subscribed. } Hoffman v. Shields, 32 
Idem, 384) , aes aaa 
3. A bill cannot be maintained by distributees 
5. Under the provisions of the second and fifth against an executor of his own wrong, who has 
sections of chapter seventy-five of the Code of} ..1q property of the deceased, to have an account 
West Virginia of 1863, where the owner pays the} and obtain a decree against the former for the pro- 
contractor for the erection of a building pursuant ceeds of the sale, unless the rightful personal rep- 
to aud in accordance with the obligation of his! resentative be a party plaintiff or defendant. 
original contract with the contractor, after its| Nease v. Capehart, Eror., 95 
completion, a party who furnished materials to} ca lliadieacaceiircal : P 
this eintenctor, aequives no len by giving atta * in a chancery suit against thee ommittee of a 
in writing to the owner after such payment of the| lunatic, where relief issought against the sureties 
eusouct of his demand, and that he claims the in his official bond, all the sureties in said bond 
benefit of the lien created by said chapter, al- ‘aaah Pe oe , = 
though the notice was given within thirty days Mirtle Ader. ¥. ghia, Wi 
after the material was furnished. Insuch caseno| 5- When all of said s ireties are made parties in 
tien in favor of the material man ever attached. |the summons and in the bill, and no process has 
MeRnight & Bro. v. Washington, 666| been served upon some of them, it is error to de- 
}eree against the others, until all have been proper- 
\ly convened before the court. 
} 





MORTGAGES. 


See Deeds No. 1, and Idem, ad 

Rauch v. Oil Company, 36| 6. A billof review is filed toreview and reverse 
a final decree dismissing a bill to enforce a parol 
contract for the purchase of land. During the 
| pendency of the bill of review the defendant in 


MOTION TO EXCLUDE EVIDENCE FROM 
JURY—HOW TREATED. 


1. See Evidence No. 19, and jthe original suit died. Thereupon the plaintiffin 
Dresser v. Transportation Co., 553/ the bill of review filed a bill of revivor against 
2. See Evidence Nos. 22 and 23, and \the legal heirs of the decedent, to which the per- 


James & Mitchell v. Adams, 563 | sonal representative of the decedent was not 
made a party. It was error not to make such 
} personal representative a party to the bill of revi- 
|vor, the cause not having otherwise been revivi 
Sarna him. 
| Nichols v. Heirs of Nichols, 174 
MOTIONS TO QUASH UNDERTAKINGS. | 7. See Practice—In Chancery, No. 19, and 
Donahoe v. fackler, 249 


MOTIONS TO QUASH EXECUTIONS. 


See Evidence—Law Nos. 7, 8 and 9, and 
Cockerell vy Nichols, 159 


See Practice in Appellate Court No. 11, and | 
Harwood v. Creel, 7 8. The husband and wife are properly uniled as 
NECESSARY PARTIES TO SUITS IN CHAN- plaintiffs in a bill, the object of which is to pro- 
CERY. |tect and secure the wife’s rights and interests in 
her real estate—the same not being her sole and 
1. Ina bill, by an administrator, to enjoin a/ separate property. 
sale of real estate, by a trustee, on the ground) Wyatt v. Simpson, 394 
that the debt has been paid by the debtor, in his 
lifetime, the heirs of the grantor are necessary 
parties. See Lien No. 2, and 
Stewart, Admr., v. Jackson, 29 Houston v. MeCluney, 13% 








NOTICE OF EQUITABLE LIEN. 


ve 


2. H. executes a deed of trust conveying real 
estate to indemnify two sureties of the grantor in 
an injunction bond. A sale is made by the trus-| See Practice—At Common Law No. 15, and 
tee, and the property vought by one of the sure- Mercer Academy v. Rusk, 3738 
ties. Subsequently H. files a bill against the pur- 
chaser to have the sale cancelled and the property 
reconveyed to himself, on the ground that there} See Deeds No. 14, and 
was nothing due from him at the time of the sale, Dresser v. Transportation Co. 553 


OATH OF JURY. 


OIL LEASES. 
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‘OFFICE JUDGMENTS ON ORDER OF PUB- land from asserting ard proving his title or bcuand- 
LICATION—WHAT EFFECT AND EVI-\ary. 
DENCE OF. Idem, 406 


INDEX. 


See Evidence No. 3, and | PARTNERS AND PARTNERSHIP. 
Houston v. MeCluney, 135) : = ‘ - 
; | 1. Surviving partners are not assignecs, in law, 
lof their deceased partners, and the twenty-third 
‘section of chapter one hundred ard thirty, of the 
|Cude, does not apply to actions against such sur- 
los ee : eR 
. vivors, where a party defencant is a witness to 
1. It is not the duty of the owner of one tract! “. I : be 
iF ee |prove payment toa Geceased partner during his 
of land to ascertain its boundary for the informa- lif 
‘ . 3 ife. 
tion of the owner of a coterminous tract, who,| 
without himself ascertaining the boundary, con-| arlton, Chamberlain & Co. v. Mays & Co, 245 


OWNERS OF COTERMINGUS TRACTS OF 
LAND—DUTIES AND POWERS OF. 


structs improvements on the other’s tract, or on, 2. Ina suit by one partner against another for 
his own, in order to the better development of|the settlement of a partnership and partnership 
the former tract. The failure of the owner|accounts, after dissolution, where it appears that 
of the land to obtain and communicate!a large amount of the partnership debts and lia- 
such information is neither actual fraud nor cul-! bilities are unpaid, and for some of which there 


pable negligence. lare judgments against the partners, aud that one 
Western M. & M. Co., v. Peyiona Cannel of the partners has collected more of the partuer- 
Coal Co., 49¢\fhip funds than the other, ordinarily it is error 


2. If, under a wistake as to true boundary, one’ for the const to Grete parneueny ae —— 
7 , : so collected, or any part thereof, in favor of one 
such owner speaks of a part of his land, or treats, : a 
R 4 |partner against the other, until the payment of 
it as the land of the other, or acquiesces in acts of : ea > Ke i 
ownership by the latter over the land, this wini| "Be pavtmerality ebte aie Gees preraney ae 
not prejudice the title or right of the former,| Carperv. Hawkins, 291 
further than under certain circumstances and| 3. Generally, each partner has the right to ep- 
upon proper proceedings to create and subject the! ply any of the partnership meneysin his hands to 
land to a lien for permanent improvements mad«|the satisfaction of the partnership debts. But the 
thereon, above the value of the use of the land ;| court may, in a proper case, direct a partner who 
or to subject the title and possession to the opera-! has partnership moneys in his hands to pay the 
tion of actual adverse possession continued long|same into court to be a; plied to the payment of 
enough, under the statute of limitations, to bar}the uebts, and in his relief or otherwise, as may 
an action of ejectment. |be just. 
Idem, 406; Idem, 291 
3. Certainly such innocent, though erroneous| 4: The partuership moneys‘and assets, or a suffi- 
statements or acts, made to or done in the pres-/cient amount thereof for the purpose, should be 
ence of the owner of coterminous Jand, withoui|first applied to the payment of the partne:ship 
any purpose to deceive, and not relied on by the debts. 
2 : : Idem, 291 
other, asthe evidence of boundary, cannot rende) | 
the party, so speaking or acting, in any manner) 5. See Practice—In Chancery No, 26, and 
liable in equity to the forfeiture of his own land,| Idem, 291 
or the payment of money t» indemnify the own-| 6. W.W.M. 
er of the adjoining land for improvements he may | W. Miller & Co., of which y. C. C. and others were 
have made on it, ee for expenditures made els a meuibers, made the note of said firm, payabie to 
where, in order to facilitate and enhance the USE| Be M., for the sum of $4,000, payable one year 
and value of the land owned by the othr, ~ ©) afer date, (the note being on its fuce negotiatle,) 
the boundary of which the mistake has existed. | with the view and purpose of getting RB, M. to 
Idem, 406) endorse itas an accomimcdation endorser, so that 
4. The statements, acts, or acquiescence of the|the said W. W. M. could raise money upon the 
owner or claimant of land, are generally evidence|note for the use and benefit of the firm. The said 
against him, under all the circumstances, more or| W. W. M., as au inducement to the said R. M. to 
less forcible. But unless they are aceompanied | endorse the note, assured the said R. M. that the 
by actual fraud or culpable negligence,|said tirm was good, although he did not inform 
tantamount to actual fraud, and are relied on by| the said R. M. that J. C. C. was a member of the 
another as the foundation of material action or|firm, and R M. did not know who were the indi- 
acquiescence, they do not estop the owner of the] vidual members coimposing the firm. When the 





, one of the members of the firm of W. 
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note was endorsed K., at the instance of Q., who effect, each party promises to the others, to pay 
was acting for said firm, cashed said note by pay-|the amount; and the promises of the others are a 
ing the amount of its face. Q., befure K. cashed|consideration for the promise of each, and the 
the note, told him who composed the said firm. parties are sufficiently definite 

The money paid by K. for the note was applied to} Kimmins, use, &e., v. Wilson, 584 
the payment of the indebtedness of the firm, in-| g, When such subscribers organize a company 
eluding a debt to said J. C. C. of $1,000. Betore'and appoint a treasurer, and, by agreement of the 
the note became payable said J. C. C. sold out his| parties one makes a promissory note, payable to 
interest in the firia to said W. W. M., and ceased the person appointed treasurer, for his unpaid 
to be a partner iu the firm, and published netice share, the previous liability and agreement consti- 
of the fact in a daily paper ay and published tute an adequate consideration for the note. 

in the city of Wheeling. - M. resided in the| Idem, 584 
county of Brooke. K., at Seg instance of W. W..| es as 
M., a few days before the note became payable, | * When ene of a number of — baie 
consented that the note might be renewed with |» h, with the others, agrees to contribute money 
the same endorser for six months longer. Ac- jend oem 3 partnership for a specified purpose, 
cordingly, W. W. M. made the note of W. W. irepresents to another the existence of facts on 
Miller & Co. to R. M. for $4,000, the amount of ‘which the latter relies, but which do not exist, 
the rst note, payable six months after date, and the other parties are not bound by such represen- 
signed the name of the firm of W. W. Miller & |tations, and the contract is not thereby ripe 
Co. thereto, and R. M endorsed the note, not dated, an between the pasty dessived and the 
knowing there had been any change in the said others. 
firm as to partners, with a view that it might be, 

given to K. in renewal, simply, of the original PARTNERSHIP ASSETS—HOW APPLIED. 
note or debt, and without any intention of releas-| See Partners and Partnership No. 4, and 

ing any person liable for the original note or debt, Carper v. Hawkins, 291 
and K. received the last named note, so signed | 

and endorsed, simply as a renewal of the original PY MENT OF DEBT BY SURETY FOR HIs 
note or debt, w.thout knowledze of there being) PRINCIPAL IN | DEPRECIATED CUR- 
any change in said firm as to p ..tners, and wi. h- RENCY. 

out intending, as far as appeais, to release any! See Surety Nos. 2 and 3, and 

person liable for the origi: al note or debt; but K. >| Butler vy. Butler's Admr., 674 


when the last note was receive] by him, gave up| ss ren 
to W. WM. the original pote. When the last PAYMENTS TO ATTORNEY DURING THE. 


Idem, 584 


note matured it was not paid, but was protested! WAR 

for bon-pay ment ; and thereupon K. brought suit) See Attorneys-at-Law, No. 2, and 

thereon against all the members of the said firm| Ellis vy Heptinstall, 388 
at the time the miginal debt was contracted ; and} . nore 

he also brought suit thereon against R. M.,| ; PAYMENTS TO TRUSTEES. 


the endorser, and recovered judgment there-| gee Trustees and Trust Deeds No. 2, and 
for against R. M., and R. M. paid the! 
full amount of the judgment, including) 
debt, interest and costs. K. then dismissed the) PLEADING—AT LAW. 


suit against the members of the firm, the attorney} | . 
a ice--At C non Law Nos. 2 and 3, 
fer said J. C. C. paying the costs ot the suit—! t. See Pusetis Comane . 


Hep: jand 

That, under the circumstances above stated, and} 
as stated in the opinion of the court ia the onan, 
the members of the said firm of W. W. Miller & 
Co., including the said J. C. C., are liable to R. M. 
for the money so paid by him iv assumpsit, as and 
for money paid by him as their security for their} 4. A summons against a defendant ‘‘to appear 
use and benefit. |before a justice at his office in the township of 

Miller v. Miller, 542 Town, at Ral-igh Court House, in thesaid county, 

7. Wher an agreement to become stockholdeis'on the 25th day of March, 1871, to answer the 
in specified shares, in a partnership, and to pay|complaint of the Board of Supervisors of Raleigh 
the amounts subscribed, is signed by a number of. county, in a civil action, for unlawfully entering 
persons with the number of shares and the aggre-)and withholding from the plaintiff a certain town 
gate anount thereof annexed to their names,|lot known as the Spring Lot, immediately in front 
though no promise is named in the agreement, injof the Court House, marked on the town plat R., 


Applegate v. Hinkson, 594 


Thompson's Exors., for, &c., v. Boggs, 63: 

2. See Practice in Appellate Court No. 2, and 
Griffie v. McCoy, 201 

3. See Practice—At Common Law No. 10, and 
Johnston v. Griswold and Rodgers, 240 




















enclosed by a plank fence, supposed to contain 
—— acre’’ under the two hundred and eleventh 
and two hundred and twelfth sections of chapter 
fifty of the Code is substantially defective in not 
describing the lot with convenient certainty—I' 
fails to state the town or county in which the lot 
lies. 


Supervisors v. Ellison, 308 

5. The proper plea for the defendant to file in 
such case is, ordinarily ‘not guilty,’? and the 
proper oath to‘udminister to the jury is that pre- 
scribed by said two hundred and fourteenth sec- 
tion of said chapter fifty of the Code. 


Idem, 398 


6. Where the summons is substantially defect-| which the 


ive, in such case, as to the description of the lot 
the circuit court may quash it. 

Idem, 

7. Matter in defeasance of the plaintiff’s action 

need not be stated in the declaration ; wherever 


INDEX, 
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hand and seal of a magistrate, notary public, or 
commissioner of deeds (nearest the place of fire 
and not concerned in the loss, as a creditor or oth- 
srwise, nur related to the plaintiff,)\—correct, fair 
pleading, requires that the kind of officer should 
be stated in the declaration, that the court may 
letermine whether it was the proper officer. The 
production of the certificate of one of the officers 
specified, isa condition precedent, and must be 
complied with, unless properly waived by defend- 
ant. Itis best and correct to state the name of 
the officer. 


Idem, 474 





10. The declaration in describing the term for 
policy wasin force, alleges that it was 


|‘‘from the said 6th day of January, 1870. untilthe 
6th day of January, 1871,’’ whereas the policy 
308) .ays, ‘from the 6th day of January, one thousand 
leight hundred and seventy, at noon, to the sixth 
\day of January, one thousand eight hundred and 


there is a circumstance, the omission of which is;seventy-one, at noon.’’—This is a material vari- 


to defeit the plaintitf’s right of action, prima,ance between the policy described and the policy 


facie well founded, whether called by the name of 


shown in the pleading, by the opposite party. 
is sufficient to state in the declaration those parts 
of the contract whereof a breach is complained 
of; or, in other words, to show so much of the 
terms beneficial to the plaintiff in a contract as 
constitutes the point for the failure of which he 
sues; an lit is not necessary or proper to set out 
in the declaration other parts not qualifying or 
varving in any respect the material parts above 
mentioned. 
Simmons v. Insurance Company, 474 
8. But if the defendant’s promise or engage- 
ment, whether it be verbal or in writing or unde 
seal, embody, or contain, as part of it, an exceptio 
or proviso, which quiuities his liability; or iy 
certain instances renders him altogether irrespon 
sible, sothat he was notin law absolutely bound 
the declaration must notice the exception or pro- 
viso or there will bea fatal variance; but it is not 
necessary to negative such exception or proviso by 
an averment in the declaration. Where, however, 
the proviso in a written instrament is distinct 
from and not even referred to by the clause on 
which the debt is charged, itis considered matter 


in defeasanze, &c., which ought to come from the| 


other side, and then it need not be set forth by 


the plaintiff. It is also a general rule of pleading 


that matter which should come more properly 
from the other side need not be stated. 
Idem, 


9. In the declaration on a policy of Msurance it 
is stated as one of the conditions precedent that 


the assured should produce a certificate under the which had not been sold or in any way tortiously 


| produced. 
a proviso, or acondition subsequent it mustin its} 
nature, bea matter of defense, and ought to be} 
It} : : ‘ a 
jexceptions contained in the policy which mate- 


Idem, 474 


11. Where the declaration fails to state all the 


rially qualify the defendant’s liability, or ex- 
empts the defendant from all responsibility, abso- 
|lutely, in certain instances, the variance is fatal. 

Idem, 474 


| 12. The declaration alleges that the insurance 
money was to be puid ty the plaintiff in sixty 
days after notice and proof of the same, &e., 
while the policy produced states “the amount of 
!.ss cr damage to be estimated according to the 
ctual cash value of the property at the time of 
he loss, and to be paid sixty days after due notice 
ind proof of the same, by the assured and re- 
‘eived at this office, &e.’’—there is a material vari- 
ince as to the time the money became payable. 
Idem, 474 
13. Where the plaintiff’s application for insur- 
ance contains warranties which are not attached 
to the policy, in whole or in part, or set out in the 
policy, it is not necessary for the plaintiff to state 
such warranties in his declaration—they are mat- 
|ters in defeasance of the plaintiff’s action--they 
jare matters which should more properly come 





\from the other side. 


Idem, 474 


| 14. In an action of assumpsit bro ght to r« cover 
ithe value of oil claimed by the plaintiff, (the de- 





474) claration containing no good counts except the 


‘common counts,) which was in the possession of 
|defendant at the time the action was brought, and 








. 
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disposed of by the defendant, and which came POLICY OF INSURANCE. 
into the possession of the defendant as a common 
carrier, and not wrongfully, it was error in the 
court below to instruct the jury that if they be. 
lieved from the evidence that the said oil was the _ i ai 
property of the plaiatitf, it was their duty to find 2. See Instructions to Jury Nos. 5 and 6, and 
a verdict for the plaintiif for the value of the oil, ddem, 476 
there not being evidence before the jury tending} 3. The policy is the contract, and being of the 
to prove a sale of the vil by the plaiatiif to the de-|\Company’s dictation, must be construed most 
fendant, but the evidence clearly proving that|strongly against the Company. 
there had been nv such sale, and that the defend- Bryan v. Peabody Insurance Co., 605 
ant had only refused t» deliver the oil to plaintiff 
on demand, uuder the peculiar circumstances 
shown by the evidence, as siated in the opinion 
of the C urtin this cause. Luasuch case, and un- 
der such a state of facts, the plaintiff was not en- 
titled tv recover the value of the oil upoa the 
commen counts for oil suld and delivered to the 
defendant by the plaintiif, or for money had and 
received by the d -fendaut for the use of the plain- 
tiff—there not being any sufficient and proper 
special count in the declaration coveriug the Idem, 605 
case. 5. The stipulation in policy, that, “if the above 
Dresser v. Transportation Co. 553, mentioned premises shall be occupied or used so 
as to increase the risk, or become vacant or un- 
occupied and so remain for more than thirty days 
without notice t», ani consent of this Compiny 
jinwriting * * * * this policy shall be void,’’ 
| must, under the circumstances stated in p>iat 
|number seven, be construe. to mean and apply to 
563 the whole or entire premises, as to its becoming 
16. Generally, in actions upon special contracts,|V8e¥'t or unoccupied, and not merely a part 
if. any part of the contract proved should vary |thereof. 


1. See Pleading—At Law Nos. 9 to 13, inclusive, 
jand 
Simmons v. Insurance Co., 474 


4. The expression in a policy, viz: ‘a twostory 
frame building standing on leased ground, 20x50 
feet, also one frame, 12x16 feet, occupied as a 
hardware store and dwelling, situated in the 
town of Antwerp, Clarion C»., Pa,” is merely 
a description of the subject insured, and not a 
designation of the uses it should be put to, and is 
no warranty, within itself, that it shuuld be so 
oceupied, during the risk. 


15. In actions founded upon speciai contracts to 
recover damages for the failureand refusal tu p r- 
for.u thesim:, generally, the entire consideration 
must be stated ani the entire act to be done, in 
virtue of such consideration. 


James & Mitcheli vy. Adams, 








materially from that waich is stated in the decla- Adem, — 605 
ration, it wiil be fatal—a contract being an entire| 6. Under such astipulation, the policy holder 
thing. |does not vivlate his contract in not giving notice 


oo 568\ °F the vacating of a part of the premises. 
, 3} 


17. It is a generat rule that the contract must be| idem, 6% 
stated correctly, and if the evidence digzr, wateri-| 7. The onus probandi rests upon the Company to 
ally, from the statement, the whole foundation of Show that the vacation of part of the premises 
the action fails. bocause the contract is entire in|increased the risk. 


its nature, and must be proved as laid. Idem, 605 


Idem, 563! 8. It was right to exclude the testimony of the 


|witness in this case upon the question of increased 
risk, because it does not appear that he was an 
expert in the matter to which he was called to 
PLEADING—IN CHANCERY. itestify, even if the opinions of an expert, in such 

|case, were proper. 

Itis sufficient, on demurrer, to sustain a bill of: idem, 695 
injunction tostay waste and'prevent the removal| 9. The designation in the description of the 
of improvements, that the bill alleges that com-| building, viz: “occupied as a hardwire store and 
plainant is the owner and entitled to the posses-/dwelling,” being no warranty, within itself, that 
sion of the premises with the improvements and it should continue to be so occupied ; and the first 
that defendants are in possession and threaten to) floor of the building having been constantly used 
destroy the improvements and that they are in-/and occupied during the time the policy ran, and 
solvent and unable to respond in pecuniary dam- there being*no proof that the risk was, in fact, in- 
ages. creased by vacating the dwelling part--HELD, un- 

Frank & Co., v. Brunnemann, 462 der the circumstances, 


18. See Practice—At Common Law No. 24, and 
Brodie v. Clator, 599 
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I, That the Court will not infer the fact, against;the sum of $4,845, and after demandirg that 
the demurree, upon the demurrer to evidence. |amount, it proceeds to count, first, in the usual 
II. That tne partial vacancy was not a change|for.. upon a single bill, alleged to be made by B. 
in the title or possession. land R. to T. and A., executors, &c., on the 16th 
Idem, 605|day of October, 1865, payable six months aiter 

10. A reasonable and substantial compliance |4ate, for $2,420.50, with interest from date, “being 
with the terms of t! - nvlicy is all that is required. |P@'t of the sum of money above demanded ;” 

pane 605|22% second, to count in the usual form upon a sin- 

gle bill alleged to be made by B. and R., to said 

POSSESSION OF LAND -WHAT EVIDENCE! ": and A., executors, &c., on the 16th day of Octo. 
OF. |ber, 1865, for $2,422.50, payable twelve months 

jafter date, with interest from date, “being the 

Possession of land is evidence that the pos- residue of the sum above demanded.” The decla- 
sessor has the right to the possession that he en-lration then alk eges that B. and R., or either of 
joys. Generally, a persou purchasing a tract of them, have not paid T. and A., (plaintitfs,) the 
lan, is presumed to know who has possession of) gyi of money first above demanded, or any part 
it, and to ascertain the character of the right by| thereof, &c. B. appears to the action and craves 
virtue of which he holds the possession; or, if the|oyer of the single bills in the declaration men- 
purchaser fails to d» so, he is charged with notice tioned; oyer is granted and the single bills are 
of the chara-ter of the right, so far as this may be read to him. B. then demurs to the declarati n, 
necessary tv susiain the pssession. But the pos-| yecause of a variance between the single bill first 
session by a st.anger to the title suld or conveyed, | eyunted on inthe declaration, and that produced in 
haviag no right of possession whatever, is not support thereof, on oyer, of $2. There is no vari- 
notice, and dves not puta purchaser on inquiry ‘}ance between the second single bill counted on in 
as to a mistake in a former sale aud conveyance, the declaration aud the single bill produced, upon 
relative tu the quantity of the land--in no way oyer, in support thereof; and the aggregate of the 
pertaining to the right of possession—that give two single bills produced is the same amount as 
the former vendor th» right to a rescission of the that first demanded in the declaration.—HELD: 
sale and conveyance, or compensation for the ex- 
cess. | That the declaration, as framed, contains two 

Western M. & M. Go. v. Peytona Gunnel jcounts or distinct matters, and as there is no 
Coal Go., 406| Variance as to the secoud count or distinct mat- 
ter , it was not error in the court below to overrule 

POWER COUPLED WITH AN INTEREST. jthe demurrer to the declaration. 

1. See Wills Nos, 1 and 4, and | a 
Bell’s Admr. vy. Humphrey, 1! 4. After defendant B. had appeared and de- 
|murred to the declaration, and the demurrer had 
been overruled, and B. hid pleaded payment, by 

1. See Constitutional Law Nos. 12 to 17, inelu-/ him, vf the debt in the declaration mentioned, 
sive, and and issue was thereon joined, and B. had with- 

Shields and Preston, v. Bennett, Auditor, 74 drawn his plea of payment, but on the same day, 
& Heo Cudstitational Law Bo. 20, and perme R. appeared in court to the cause, a 
dln thei, Ur; and oh. *. din Ee ai moved the court to quash the return of service 
and als., 6.2 00 process as to him,’ and the court overruled 
\the motion; but no bill of exceptions to the opin- 

PRACTICE--AT COMMON LAW. ion of the court, signéd by the judge thereof, in 

1. See Internal Revenue Taxes —Suits to Recov-|0Verruling !the motion, appears in the record.— 
er Back—In Siate Courts, Nos. 1, 2, 3and 4, and HELD: 

Hubbard v. Kelley, 46' That, in the condition of this case, the appel- 

2. If a declaration contains tw» or more counts, !ate court will take it that the motion, if admissi- 
ani the defendant appoars and demurs to the Dle at all under the cirewmstances of the case, was 
declaration, and the declaration contains one good Properly overruled, as the defendant did not ex- 
count, though the others be bad, the demurrer ©€P's properly, to the action of thecourt. His ace 
should be overruled. quiescence in the action of the court in overruling 
his motion, if the motion were admissible at all, 
jmust be presumed; and as there may have been 

3. T. and A., executors, &c., sue B. and R., in! good reason for the overruling of the motion, that 
debt; the declaration in the early part demaads! reason must be taken to have existed, as he did 


101 


POWERS OF GOVERNOR. 


Thompson's Exors. for, &c., v. Boggs, 63 
H I 
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not call on the court to sign a bill of exceptions, 
in which its reasons could have been stated. 
Idem, 


PRACTICE—AT COMMON LAW. 
5. See Evidence Nos. 7, 8 and 9, and 
Cockerel/ v. Nichols, 149 


6. See Undertakings on Executions Nos. 1 and 
2, and 


63 


INDEX. 





Wallace v. McCarty, 193 
7. See Practice in Appellate Court No. 2, and 
Grifie v. McCoy, 201 
8. In the trial of the facts in the case as stated 
in Griffe v. McCoy, 201, the court occupied the 
relation to the case that a jury would have, had 
the case been tried by a jury. 


14. See Instructions to Jury Nos. 1 to 3 inclu- 
sive, and 
320 

15. In an action of ejectment, when an issue 
has been regularly made, though the oath admin- 
istered to the jury, well and truly to try the issue 
joined, is sufficient, an oath, to speak the truth of 
and upon the premises, is not objectionable. 


Gas Company v. Wheeding, 


Mercer Academy v. Rusk, 373 

16. Proof that a corporation has an estate in fee 
in land—whether upon the dissolution of the cor- 
poration, the estate would revert to the grantor or 
not—is sufficient to support a finding by the jury 
that the plaintiff has an estate in fee. 


Idem, 373 





9. See Arbitration and Awards No. 1, and 


Austin v. Clark and Crump, 23¢ 


10. In an action of ejectment there is no error! 
in a judgment sustaining a special plea to the ef-| 
| 


fect that since the last continuance of the cause, | 
that the plaintiff had conveyed by deed all his’ 
title to another party, his name being stated—as 
evidence in support of the plea can be given un-| 
der the general issue: And, moreover, the Code! 
provides, chapter ninety, section thirteen, that a, 
defendant in ejectment shall plead the general 
issue on'y, which shall be that he is not guilty of 
unlawfully withholding. &c. 

Johnston v. Griswold and Rodgers, 


PRACTICE—AT COMMON LAW. 


240 


11. A party complaining of the admission of 
improper evidence must state te facts or the evi- 
dence, in his bill of exceptions, from which it 
will appear, affirmatively, to the appellate court, 
that the evidence was improper. 

Carlton, Chamberlain & Co., v. Mays 
& Co., 245 

12. In the action of unlawful entry and detain- 
er prosecuted under the two hundred aud elev- 
enth, two hundred and twelfth, two hundred and 
thirteenth, two hundred and fourteenth, two 
hundred and fifteenth, two hundred and six- 


teenth, two hundred and seventeenth and two) 


hundred and eighteenth sections of said chapter 
fifty it is proper that some answer or plea be en- 
tered or tiled by the defendant if he appear and 
make defense. And if the justice renders judg- 
ment in favor of the plaintiff in such action and 
the defendant appeals to the circuit court, if no 
answer or plea appears by the record to have 
been entered or filed before the justice or in the 
circuit court, it is error to swear the jury “‘to try 
the matter in diff2rence between the parties.” 


Supervisors v. Ellison, 308 


17. When, from documentary evidence and 


,|facts not controverted, the right of a plaintiff to 


a verdict is established conclusively, an instruc- 
tion—whether it properly state the law or not— 
cannot injure the defendant, and furnishes no 
ground to reverse a judgment in favor of the 
plaintiff. 


Idem, 373 
18. Sec Demurrer—At Law No. 2, and 
Eliiott and Wife v. Hutchinson, 452 
19. See Evidence No. 19, and 
Dresser v. Transportation Co., 555 
20. See Evidence No. 24, and 
James & Mitchell v. Adams, 568 


21. When there has been a trial before a jury 
and a verdict, on a motion t» set aside the verdict 
and grant a new trial, because the verdict is con- 
trary to the evidence, if there be inconsistency 
all the testimony, and all the infereaces fron it, 
which might be drawn by a jury, without error, 
that tend to sustain the verdict, must be accepted, 
and such of the testimony, &s directly cuntlicts 
with the former, should be discarde1. 

584 


22. When the payee of a note, made for the 
benefit of a company for which he is treasurer 
itransfers it to another, and an action is brought 


Kimmins, use, &c., v. Wilson, 


in the name of the former for the benefit of the 
latter. though on the trial the payee testifies that 
he did not authorize the suit to be brought in his 
name, this should not influence the verdict or 
prevent a recovery. 


Idem, 584 


23. Where the evidence clearly proves that the 
plaintiff paid the money upon a judgment ren- 
dered against him and the defendant as co-sure- 
ties, and it appears from the f:cts and evidence 
that the circuit court ought to have given judg- 





13. See Plealing—-At Law No. 6, and 


Idem, 308 





jment for the plaintiff against the defendant for 
one moiety of the judgment so paid, it is error for 
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the court to find for the defendant and render| 2. In an action of debt, a plea of payment was 
judgment in his favor. |filed in court, and issue thereon properly made 
Applegate v. Hinkson, 594;Up- At the same time the defendant, by leave of 
a ee ey ee ae... court, filed other pleas in writing, some of 
which etipatated that C. agreed “ to taxniilh the| Which were immaterial—no objection appearing 
rr nema he ser ise aa ‘ jto have been made to the filing of such pleas, 
Q @ work of plastering ai|,, $ 
Bia, bene tes Galesy tect. ae oe of wr ty does not appear to have been a motion 
eniarésiliin: Ha sala’ al ahh at wi made to reject, or demurrer, or any reply or issue 
furnish all menteriad and do all of C's. fi aol | made up on the pleas. In this confused state of 
§ rf Trial a i ) 8S. Carpe c * . . : 
ies isk Ih Gels: ait aaeneiiy wiltena** . filed pleadings the parties waived a jury, and agreed to 
sarpenter prices,”’ eC : 
a declaration in spedivecs 2p Cc ae to the nes Sey RE SS ee ee 
5 ; ug Naintiff.—HELD: 
declaration and each count thereof and plead ' That wt I late a ides | 
ecvenants performed. The court overruled the yoiierasgd ere «myiasis tlse i Bem ee 


: : . one of the immaterial pleas in the trial of the 
demurrer. B. and C. then entered of record in the, : 
- : s vause must have been considered by the court as 
cause a written agreement, viz: “Itisagreed that... . : ‘ 
: : being filed, and the matters therein plead consid- 
under the declaration, plea and accounts filed by ‘ , 
th ti Sea tn til itl * ‘ered by the court as though it was a good piea, and 
@€ partics, respectively, li this cxse, elther partv.. ° 
I d i ig I : = ‘ I * {issue thereon made up; and that said plea and 
may give in evidence any claim, demand, pay-},, . 4 ’ : 

i - E ; 4 .° |the matters therein plead must have entered into 
ment or set-off mentioned in his bill of particu- . : No 
Sc alia caddie aces cial aaa aa jand affected the judgment of the court to the 

S, whether arisin der e special agreement) . : . ee : 
1 i i : ae bnt if I ig ' ‘| prejudice of the plaintiff, the appellate court will 
declared on or otherwise; but if notarising under! : ° 
a 2 e eyes . be inet “ reverse the judgment for that cause, set aside the 
ne said special agreem 2n such party isonly|, 4. : j : : 
peseg I ss 5 e ates pbihlatcaid 1SOM'Y | finding of the court and direct a new trial, with 
9 be allowed therelor such ¢ ts as he may . . 

“ Vern Se Ne eee eae a perfect the pleadings before such new 
prove as the amount, price, or value thereof,|, 3.0)... 
jtrial is had. 


without reference to said agreement; and the de-| . Griffie v. McCoy, 201 
termination of any such claim, demand, payment,} 3, When a commissioner in a case of a credi- 
or set-off, in this procee ling, shalt be as effectual tor’s bill is directed by the decree of court to hear 
a bar toany future proceedings therein as if made pro f of debts against the estate of an intestate, 
in an action or suit brought specially upon them.” and there are infant defendants whose lands are 
—HELD: sought. to be sold, and the commissioner reports 

That, if any error existed,in the pleadings it/debts or judgment liens against the land, it is the 
was cured by the subsequent action of the partics, duty of the court to examine the vouchers and 
when they entered into the trial agreement. evidence upon which the report is based, and see 

That it was the province of the defendant to!lif they ave properly proven and their existence 
stand upon the demurrer, or waive it; and hav-/established befure confirming the report and di- 
ing ele ted to waive it an appellate court should|recting a sale of the realty, whether there were 





not reverse the judgment. exceptions filed to the report or not; upon the 
Brodie v. Clator, 529 ground that there was no sufficient evidence be- 
25. See Evidence No. 28, and |fore the commissioner establishing such debts.or 


Idem, 59913 idgments. And if the court confirms such re— 
|port in the absence of sufficient evidence to estab- 
lish the existence of such debts or judgmeuts,, 
State v. Kyle, 711/and decrees the sale of the realty, the appellate 
PRACTICE IN APPELLATE COURT. jcuurt will reverse such decree for that reason. 
| Laidley vy Kline, Admz., 213 
1. When the name of a plaintiifin a suit in} 4° geo Practice--At Common Law, No. 11, and 


26. See Criminal Law No. 15, and 


equity is not stated in the bill, as required by the| Carlton, Chamberlain & Co., v. Mays i 
chancery practice before the Code of this rie, & Co., 245 
took effect, or as authorized by the Code, and the} 5. See Bills of Exception No. 2, and 


defendant demurs and answers, and the court, Commonwealth, use, &c., v. Hadl, 259 
without other action on the demurrer, decrees in} 6. When a decree does not show upon its face 
favor of the plaintiff, this Court reverses the de-|that the court heard paroi evidence, given at the 
cree. But when the plaintiff, by the allegations) bar of the court, but declares that the cause was 
and proof, shows that he is entitled to relief, this} heard upon the papers in the cause, and the “‘dep- 
court remands the cause to the circuit court with|ositions of witnesses,” the appellate court will 
leave to the plaintiff to amend his bill. If he|consider that the cause was heard as declared by 
fails to amend, the circuit court will dismiss the|the decree, and that no parol evidence was heard 


bill. lby the court, in connection with the cause, 
Houston v. MeCluney, 135) Sims v. Bank of Charleston, 274 
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7. In such case the appellate court, to ascertain 
the evidence on which the court grounded its de- 
cree, will consider that no deposition or deposi- 
tions were read by the court, except those certified 
in the record, and if the deposition or depositi ns 
disclosed by the record, as to matters of fact, do 
not sustain and authorize the decree as to such 
matters of fact, the appellate court will, for that 
cause, reverse the decree. 

Idem, 274 

8. When the record, as certified, does not con- 
tain all the depositions read by the court at the 
hearing of the cause, generally, the deticiency 
may be supplied in the appellate court by certio- 
rari before the hearing of the cause in such court. 

Idem, 274 

9. When no reference is made in the proceed- 
ings of a court of equity to the filing -f a special 
replication to a plea or answer, but the record 
shows that a general replication was filed thereto, 
generally, the appellate court will not regard such 
special replication as being in the cause, though 
the ceriificate of the clerk to the record states that 
it was filed in the cause. 

Idem, 274 

10. Generally, in cases where there is a real 
conflict in the testimony of witne-ses as toa ma 
terial fact directly involved in the issue, and the 
determination involves the credibility of the con- 
tradicting witnesses, the finding of the jury npon 
the fact will not be disturbed by the court; and 
such finding of the jury will not be disturbed by 
the appellate court where it has been approved by 
the court below. And in such case, where there 
is a demurrer to the evidence, and the court be- 
low, which saw and heard such contradicting 
witnesses (who are the demurrce’s witnesses) give 
their evidence, renlers judgment in favor of the 
demurree, generally the appellate court will not 
disturb such judgmeut by reversing it. 

Miller, use, &e., v. Insurance Company, 515 

11. An appellate cuurt will not reverse the judz- 
ment of an iuferior court, overruling a motion to 
quash the undertaking made to the sheriff, sim- 
ply because it appears that an undertaking was 
executed after the return day of the writ of jieri 
JSacias. | 
579 
12. See Practice—At Common Law No. 24, and 

Brodie v. Clator, 599 


13. See Criminal Law Nos. 2 and 4, and 
State v. Allen 680 
14. The Supreme Court of Appeals cannot, upon 
an application for the writ of prohibition, decide 
whether the circuit court erred, or not, in over- 
ruling and reversing the judgment of the county 
court ; that being a question proper on a writ of 
error. 


Harwood v. Creel, 





State v. Kyle, 711 


INDEX. 


PRACTICE--IN CHANCERY. 


1. It is sufficient that the record recites that the 
defendants appeared and demurred to the plain- 
tiff’s bill, the language being equivalent to its be- 
ing said, that ‘‘the bill is not sufficient in law.” 


Stewart, Admr., v. Jackson, 29 


2. It is, generally, error to dismiss a bill merely 
for want of proper parties, if it otherwise appears 
that the plaintiff is entitled to relief. 

Idem, 29 

3. The cireuit court having decreed the sale of 
intestate’s land to satisfy creditors, after an order 
of reference to ascertain the claims against the 
estate and confirmati n of commissioner's report 
of such elaims, but before the widow and admin- 
istratrix of intestate had been served with a sum- 
mons to the suit,.or appearance by her to the 
cause, it is not error for the court to set aside the 
order of reference and decree of sale and send the 
cause back to rules, for the purpose of making 
necessary parties. 


Hull v. Hamilton's Heirs, 43 
4. See Liens for Purchase Money, and 
Richards vy. Fisher, 55 
5. See Necessary Parties in Suits in Chancery 
No. 3, and 
Nease v. Capehart, Exor., 95 


6. When the evidence in behalf of a plaintiff in 
eyuity is sufficient to establish his claim, but the 
counter evidence adduced by the defendant im- 
peaches and contradicts it, and there is such con- 
flict that the court cannot decide the question of 
fact satisfactorily, it directs an issue. 

Idem, 
7. See Practice in Appellate Court No. 1, and 
Houston v. MeCluney, 135 

See Necessary Parties to Suits in Chancery Nos. 

4 and 5, and 


95 


Hedrici!s Admr , v. Hopkins, 167 
9. See Bills of Review Nos. 1 to 8 inclusive, and 


Nichols vy. Heirs of Nichols, 174 


10. See Necessary Parties to Suits in Chancery 
No. 6, and 
Nichols v. Heirs of Nichols, 174 
11. The fifty-ninth section of chapter one hun- 
dred and twenty-five of the ode of West Vir- 
zinia applies as well to answers to bills filed p:ior 
to the time the Code took eflect, in the causes then 
pending and undetermined, as to answers filed 
subsequent to the time the Code ook effect ; al- 
though said section lessens the force and effect of 
an answer, as evidence in the cause. 
Idem, 174 


12. Where the court overrules a demurrer to a 
bill there should be a rule upon the defendant to 





<a 
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answer the bill, before a decree is taken against’ ment of money by one party to another, when no 
him for the relief prayed in the bill. such relief is sought or desired, and the proper 
Idem, 174! parties are not all before the court. 

13. A court of equity, under the provisions of; Idem, 249 
the thirtieth section of chapter one hundred and| 20 It is premature and erroneous to decree an 
twenty-five of the said code, on overruling a de-jaccount to be taken of money received by a de- 
murrer to a bill, is not authorized to decree against) ceased party, when his personal representative is 
the defendant demurring, jor the relief prayed for! not before the court, upon proper process. 
in the bill until the court shall first have made a) Idem, 249 

le upon the defendant to answer the bill, fixing : . ‘ 
edd . ae 8) 21. A cause in chancery in which an attachment 
therein a day within, or on which, the answer)... Loe Fo : . 
hall be fil a. |is sued out and served upon a garnishee, who is a 
shall be filed. | ae ; eRe: . ee 

Pecks v. Chambers, PI lant, must be proceeded in, gove rned and 
‘determined according to the rules and principles 
|governing conrts of chancery, in the absence of 
legislation to the contrary. 
Sims v Bank of Charleston, 274 
| 
Idem, 210| 22. See Practice in Appellate Court Nos. 6 to 9, 
ang|‘nclusive, and " 
218 | Sims v. Bank of Chardeston, 274 


14. In decreeing the sale of realty to satisfy a 
judgment lien, the decree should give a day to 
the defendant to redeem the property by paying 
the a:..ount charged upon it. 





15. See Settlement of Estates Nos. 2 and 6, 
Laidley v. Kline, Admz., 
16. The thirty-sixth section of chapter one hun-| 23. See Guardians No. 1, and 


dred and twenty-five of the Code, so far as it re-| Burdett, Guard., v. Gain, Admr., 282 


lates to taking material allegations of a bill, or; 24 A cause may be re-hesrd upon a petition 
material allegations of new matter in an answer! presented before the term has passed in which the 
constituting a claim for affirmative relief, as true, | final decree was pronounced, but not afterwards, 
should not be applied strictly, if at all, to the an-| except by bill of review. 


swers of infant defendants by guardian, ad litem. Garper v. Hawkins 291 
} : kins, ¢ 


Laidley v. Kline, Admz., a << we 
ii i ics Sy. scaelliaiias Maclin ea Me cael 25. See Partners and Partnership Nos. 2 and 3, 
. See Pr , Appell: rt No. 3, and} 
7. See Practice in Appellate Cou %) ANE) ond 
Laidley v. Kline, Admz., 218; Carper v. Ilawkins, 291 


18. T. D. and others file a bill, alleging that cer-; 96. Where a bill is filed by one partner against 
tain parties, therein named, were the owners of | the other, after dissolution, for a settlement of the 
tract of land, as the heiis at law of M. A., and| partnership and partnership accounts, and an or- 
pray that the same may be sold, as incapable of|der of reference is made in the cause to a com- 
partition, and a sale is accordingly made. More’ ;issioner for that purpose, and the commissioner 
than six years afterwards the same parties file an makes his report, to which no exceptions are 
amended bill, alleging that the same parties ow... filed, and the court confirms the report and makes 
said land as the devisees of L. A., and notas heirs q personal decree in favor of one partner against 
at law of M. A., as alleged in their original bill/the other for the payment of money, it is com- 
--the amounts of their interests being somewhat) petent, upon a petition for a re-hearing, filed by 
different--and pray that the sale may not be con-'the partner against whom such decree is made, 
firmed. The purchaserin the meantime, although during the same term, upon a proper case made 
the sale had not been reported and confirmed, had/out, for the court to set aside such decree and re- 
taken possession of said land, and made valuable commit the report for further account, especially 
improvements, and paid the whole or a large| where the court sees that justice and equity, 2s 
part of the purchase money.--HELD : between the parties, requires such proceedings. 

That the fact, if such it be, that the same par- Carper v. Hawkins, 291 
ties own the land as devisees, and not as heirs at! 
law, is no sufficient objection to confirming the 
sale, there being no other objection made, or 
shown thereto, and as the proceeds of sale can be 
distributed among the parties in interest, in the 
proportion in which they hold said land as de- 
visees. 


27. As a matter of practice, a special receiver, 
to whom money is directed to be paid by a decree 
in a cause, should be required to give bond with 
approved personal security, with proper condi- 
tions, in a penalty fixed by the court, before heis 
authorized to receive such money, or any part 


thereof. 
Donahoe v. Fackler, — Tdem, 291 


19. It is premature and erroneous to adjudicate,) 98, See Necessary Parties toa Suit in Chancery 
and decide questions which are not properly No, g, and 


presented in the pleadings, and to decree the pay-! Wyatt vy. Simpson, 394 
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29. A. executes his note to B. for an amourt 
three or fuur times greater than is due and owing 
from A. to B., and executes a deed of trust on a 
certain tract of land to secure its payment—this 
tract of ‘und being all the visible real estate own- 
At a sale, made under the 
deed of trust, B becomes the purchaser of the 
Upon these facts 
being alleged ina bill filed by subsequent judg- 
ment creditors of A., and who were also creditors 
at the time of the execution of the deed, and be- 


ed by A. at that time. 


land at less than its real value. 


ing sustained by the evidence—HELD: 
That it is error to dismiss the bill, without an 


inquiry being first directed to ascertain the true 


amount due from A. to B. at the time of the sale, 
as wellas of the value of the land, with the view 


of determining the proper mode and measure of 
relief to which the plaintiffs may be entitled, as 


connected with said deed of trust and sale. 
Smoot v. Newberry, 
30. See Injunctions No. 5, and 
Frank & Co. v. Brunnemann, 
31. See Demurrer—In Chancery Nos, 5 
and 


and 6, 


~ 


Idem, 462 
32. See Trustees and Trust Deeds No. 3, and 


Applegate v. Hinkson, 594 


33. An order directing a special commissioner to| 


ay acertain sum of money,to general creditors 
y g 


according to priorities, ‘if any there be; not de- 


signating the creditors, the sum or pro rata sum 
they are entitled to, is an interlocutory order, and 


the court pronouncing the order has the right to 


retain the cause for a future direct action upon all 


matters that the iaterest and convenience of the) 


parties, and the very justice of the case requires 
Butler vy. Butler’s Admr., 674 


PRACTICE IN CRIMINAL CASES. 


1. See Criminal Law No. 4, and 
Slate v. Allen, 
2. See Criminal Law Nos. 6, 8 and 9, and 
State v. Strauder, 636 
3. See Criminal Law Nos. 19, 20, 21, 22, 23, 24, 
25, 26, 30, 31 and 32, and 
Slate v. Abbott, 741 


PRELIMINARY EXAMINATIONS IN CASES 
OF FELONY. 


1. See Criminal Law No. 9, and 


400 


462 


680 


DEX. 


loaned for the use of a Masonic Ledge. J. is the 
secretary. J.,on the evening of Wednesday, the 
22 day of February, 1871, about supper time, 
at C.’s house, by arrangement between J. andC, 
made and delivered to C. his cheek in these words, 
viz: “No. ——, Wheeling, 22d February, 1371. 
Wheeling Savings Institution.—Pay to Dr. John 
H. Cox or order five hundred and thirty-five dol- 
lars ($535.00) Masonic money. 8. 35. Jacos, See.” 
J. at the time had the $535.00 deposited in the said 
Institution, and the Institution was in the city of 
Wheeling. C. resided about fifteen miles from 
Wheeling, and his nearest and usual postoffice, as 
well as that of J., was at West Liberty. The 
postoffice was about three or four miles from C.’s, 
The mail from said postoffice to Wheeling was but 
tri-weekly, closing at said postoffice at seven and 
a-half o’clock a. M., and leaving for Wheeling at 
eight o’clock a. M. on Tuesday, Thursday and 
Saturday, and arriving at Wheeling between 
eleven and twelve o’clock at noon; at no time 
later than twelve noon. The said Institution was 
in fact insolvent at and before the said 22d of 
February, but continued to pay its depositors un- 
til Saturday, the 25th of February, 1871, and until 
about noon of that day, when it failed, and ceased 
payment and closed its doors before the close of 
banking hours; and on the same evening it made 
a general assignment of its assets to an assignee in 
trust for the benefit of its creditors. -—Hetp: 
That it was not the duty of C. to mail the 
\check to his agent or banker at Wheeling for pre- 
|sentment on the day he received the check. 
Cox v. Boone, 500 
2. That it was not the duty of C. to mail said 
\check before seven and a-half o'clock of the 23d 
jof February, 1871, that being an unreasonable 
jhour at that season of th» year according to the 
facts proven and stated in the opinion of the court. 
Idem, 00 


3. The said Institution having failed and closed 
lits doors about twelve o’clock at noon on Satur- 
iday, C. was not bound to present, or cause the 
\check to be presented, to the bank on Saturday 
\before it failed and closed, and it cannot be said 
jthat C. was guilty of negligence or unreasonable 


|delay in not so doing. 
| 





| 


5 


Idem, 500 
4, J. was not prejudiced because the check was 
|not sent by the Saturday morning mail, because 
lif it had been C.’s agent or banker would most 


State v. Strauder, —_ 686! probably not have received it before the Institu- 
2. See Criminal Law Nos. 19 and 20, and tion failed and closed; and if he had received it, 
State v. Abbott, 741 


PRESENTMENT OF CHECK FOR PAYMENT 


1. J. and others are indebted to C. in the sum 
of $535, besides some accrued interest, due by 
note which is past duc. The debt is for money 


he was not bound to present it before twelve 
o’clock of that day, but might have done so at 
any time before the close of regular banking hours 
on that day, and perhaps the next secular day 
(Monday.) 


Idem, 500 
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5. C. was not bound to send the check for pre-| REDEMPTION OF LANDS. 
sentment by post, and not having done so, he was 
at liberty to present, or cause the same to be pre-! 1. The owner of land sold for non-payment of 
sented, in any other mode convenient, within the taxes, pays to the recorder $5.99, when it is said 
time allowed by post, and the Institution having! he ely —- om a see - al haga 
failed and closed its doors before that time expir-|DOCessary esos sti n crags = pr — 
ed, and the money become lost in whole or part| ference is such as might result from different 
by reason of such failure, it cannot be held that ‘vee tones ay arousal eee 

| ‘a , y ‘ 
C. was guilty of unreasonable delay, and that the| a ee : z a — 
money was lost by his neyligence. | = eae: eee ae 
Idem. 500; 2- The provision of law that the recorder shall 

; ’ sts ; et _|give to the owner, who pays money for redemp- 

6. It cannot be held that the check was, under} |: » adenine ae dut end tle * cnsh 
the circumstances, received by C. in satisfaction| pedi sare adits dt aga Bedi d yy 
ih Cay tie, Ses te mei teens bel cits in his office, is merely directory, and a fail- 
held, in the absence of an egreement to the con jure to file the duplicate does not invalidate the 

y ii SC1 i vie . 
4 ‘ redem n. 
trary, is, that the check was received by C. as a aaa Idem 394 
eae . ’ 

conditional payment or collateral security, to be 4) 3. See Equitable Jurisdiction No. 6, and 
payment or satisfaction for the amount thereof if| 





Idem, 394 
paid or lost by the negligence of C. | 
Idem, 500) RE-HEARING OF SUITS. 
See Practice--In Chancery No. 24, and 


See Evidence No. 9, and 


Carper vV. Hawkins, 291 
REPORT OF STATUTES. 


PRESUMPTIONS. | 
| 
| 


Cockerell v. Nichols, 159 


PRIORITY OF PAYMENT. See Constitutional Law Nos. 8, 9, 10 and 11, and 


Shields and Preston vy. Bennett, Auditor, 74 
#00) RESOLAERON OF CONTRACTS FOR SALES 


See Settlement of Estates No. 4, and 
Iaidley v. Kline, Adinz., 


PRIORITY. | OF LAND. 
See Settlement of Estates No. 8, and | 1. See Sales of Land in Gross Nos. 3 and 4, and 
Laidley v. Kline, Admz., 218) Western M & M. Co. v. Peytona Cannel 
Coal Co., 406 


| 
PROCEEDING BY —* HMENT--EFF ECT) 2. When the purchaser has sold and conveyed 
: ; |the land to another, fora valuable consideration, 
1A proceeding by attachment has the effect ol| without notice of the mistake as to the quantity, 
SoU te equity to enforce & trust oF lien, and the right of the first vendor to a rescission of the 
binds only the parties to the proceeding, rather sale and conveyance made by him, is extinguish- 
than the effect of a proceeding in rem, without ed; unless there be such mistake in the last sale 
oer stifae slots lai” re u a 4 

specified parties, to which, however, all persons’ 4nq conveyance, made under such circumstances, 
are deemed parties. ? ,~|that the vendor in that sale is entitled to a rescis- 
TTouston v. MeCluney, 135)", , the Reet vende takin } 
; : ag os sion ; when, perhaps, the first ven av 1 
2. See Practice—In Chancery No. 20, and SOE 5 ee re ee eee eee 
ax ‘ ape 974, 2 Tight against the latter vendor, may be substi- 

Sims vy. Bank of Charleston, 274 . saga F " a 
tuted to his right against the purchaser from him. 


PROHIBITION. | Idem, 406 
See Practice in Appellate Court No. 14, and | 3. When a debtor conveys land to a trustee to 
State v. Kyle, 711 secure the payment of debts, no definite price is 


= : Fa Satta |fixed, and so the estimated quantity of the land 

PROVO CORDETION SUBSEQUENT OR i, not an element in the fixation of the price. 

EXCEPIION—-WHEN NECESSARY TO! consequently, excess in the actual quantity of the 

STATE SAME IN DECLARATION. land, cannot entitle the grantor in trust to a res- 

See Pleading—At Law, Nos. 7,8,9 andl} ndjcission of the conveyance, or ec mpensation for 
Simmons v. Insurance Company, 74| the excess. 


Idem, 406 
PURCHASERS FOR VALUABLE CONSIDER-| 4, The existence of antecedent debts isa valu- 


ATION. able consideration for the conveyance or assign- 


@ — . P + if erty secure tl rme . 4 
See Rescission of Contracts for Sales of Land No. |ment c yep SS eure * sia payment of the 
4, and debts, and the trustee and creditors are purchas- 
2% , . . 
; aluable cons ation. 
Western M. & M. Co. v. Peytona Cannel ers for a valuabie consideration 


Coal Co., 406 Idem, 406 











808 


5, Then, in such case, the trustees and creditors 
are not, in any manner, liable to the grantor in 
trust, on account of mistake in quantity, and the 
grantor has no right against them to rescission or 
compensation, to which his vendor may be sub- 
stituted; and any right that while the original 
purchaser owned the land his vendor may have 
had, to a recission of the sale and convevance, is 
extinguished unless the trustee and creditors—or 
at any rate the latter—had notice of the mistake 
from which the right of the original vendor 
emanated. 

Idem, 406 


6. See Possession of Land—What Evidence of, 
and 


Idem, 406 


7. By deed dated the 31st day of March, 1851, P. 
granted to the V. C. C. Company, a corporation, a 
tract of land, described as six thousand one hun- 
dred and twenty-three acres, containing extensive 
beds of cannel coal, at the price of $150,000, part 
in cash and part in stock, the actual value of which 
may have been more or less than its nominal 
value. 
mentioned was the actual quantity of the land; 
but in fact it contained about six thousand nine 
hundrel and seventy-three acres, about eight 
hundred and fifty more than was estimated. The 
Vv. C. C. Company made large improvements on 
and off the land, intended to facilitate the remov- 
al and transportation of its products. On the 6th 
day of September, 1859, the V. C. C. Company 
granted the land (except a part previously con- 
veyed) toS. and B., trustees, to secure the pay- 
ment of antecedent debts to several creditors. At 
this time none of the parties had discovered the 
mistake as to the quantity. The W. M. & M. 
Company, a corporation, claimed that whatever 
right P. had in or relative to the land, passed to 
it. In the spring of the year 1860, the parties dis- 
covered -the mistake as to the quantity of the 
land, but the W. M. & M. Company made no de- 
mand or election to rescind the sale or convey- 
ance. On the 25th day of September, 1865, S. & 
B, trustees, sold and granted the land to J. B. S. 
at the price of $35,000--2 sum but litt!e more than 
necessary to pay the deb‘s secured. The pur- 
chase, it seems, was for the benefit of A. and oth- 
ers, Some of whom were stockholders in the V. C. 
C. Company, but others of whom were not. On 
the 23d day of December, in the same year, J. B. 
8. granted the tract of land purchased by, and 
granted to him, to A. and others. On the 24th 
day of March, 1866, the W. M. & M. Company 
caused 2 summons in chancery to be issued 
against the V. C. C. Company, and in May of the 
same year filed a bill against the latter company, 
and it being assumed that A. and others had 


The party supposed the number of acres! 


INDEX. 





transferred an interest in the land to the P. C. ¢. 
Company, in the summer of the year 1867, 
amended the bill so as to make that company a 
party. The plaintiff, in these bills, alleged that 
there was an excess in the quantity of theland gran- 
ted by P. to the V. C. C. Company, but did not al- 
lege that either that company or the trustees or 
creditors, at the time of the conveyance in trust, 
had any knowledge of any excess, or that the V. 
\C. C. Company, in any way, received or realized 
janything more for the land than if there had been 
no such excess, or any other matter that might 
jentitle the V. C. C. Company to recover against 
jan y perron, whomsoever, or subject to its imme- 
diate grantee, or any one claiming through him, 
to a rescission or compensation; and did not allege 
or indicate on the part of the W. M. & M. Com- 
pany, any election or desire fora rescission, or 
any readiness to refund any money paid for the 
land, or to pay for any improvements made 
thereon; but the plaintiff alleged a mistake in 
the deed, as to one of the lines--an allegation not 
sustained--and sought a conveyance of that part 
jof the land granted by the alleged mistake. Un- 
der such circumstances, and after such lapse of 
time from the sale and conveyance, and from the 
| discovery of the mistake, before the commence- 
|ment of proceedings, and upon such pleadings, it 
lis not proper to decree a rescission of the sale or 
/conveyance or compensation for excess of quan- 
| tity. 

Western M. & M. Co. v. Peytona Cannel 








Coal Co., 406 
RES GESTAE. 
See Criminal Law No. 22, and 
State v. Abbott, 741 


RENEWAL OF DECREES 


COURT. 


IN APPELLATE 


See Practice in Appellate Court No. 3, and 


Laidley v. Kline, Admz., 218 
REVIVAL OF SUITS. 
See Wills No. 5, and 
Bell's Admr. v. Humphrey, 1 
RULES TO ANSWER. 
1. See Practice—In Chancery No. 12, and 
Nichols v. Heirs of Nichols, 174 
2. See Practice—In Chancery No. 13, and 
Pecks v. Ghambers, 210 


SALES OF LAND IN GROSS. 


1. When a tract or parcel of land is sold asa whole, 
or in gross, and not asa specified ‘quantity, or by 
ithe acre, the parties are not entitled to any relief,. 
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either for any excess or deficiency, which may be 
subsequently discovered in the quantity of said 
land. 
Gillilan, Exor., v. Hinkle, 262 
2. In Virginia and West Virginia, generally, 
when a person has sold and conveyed a tract of 
laid, described as containing a definite quantity, 
at a specified price, itis presumed that the esti- 
mated quantity was believed to be substantially 
correct, within five per cent. of exact accuracy ; 
that it constituted a material element in the de- 
termination of the price; and that tinless it ap- 
pear that considerable uncertainty or actual risk, 
as to the quantity, was contemplated or intended: 
if in fact the quantity is afterwards ascertained 
to be mater a'ly less,and the purchaser properly as- 
serts his right, in a reasonable time and under 
reasonable circumstances, a court of equity will 
grant him relief, though the sale be not by the 
acre, but by the tract in gross, this, neverthe- 
less, is now the rule of decision. But in many, 
perhaps in most cases of sales by trustees and 
other fiduciaries or officers, it may be different. 
When there has been such a sale and conveyance 
as has been just described, and, subsequently, an 
excess of quantity is discovered, if upon no higher 
principle, at least upon that of mutuality of right 
between the vendor and the vendee, the former, as 
well as the latter, should have redress. 


Western M. & M. Co., v. Peytona Cannel 

Coal Co., 406 

3. Because the parties have acted in material 
mistake as to the quantity that the tract of land 
sold contained, and so the vendor has agreed to 
take for the tract a price that, if he had known 
the quantity, he would not have taken, when 
there are no sufficient counteracting circeum- 
stances, the court will rescind the contract unless 
the purchaser will voluntarily do what appears to 
be just. But the vendor having sold and con- 
veyed the entire tract, though supposed to con- 
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purchaser. Though, perhaps, if it should clearly 
appear that the bargain was so advantageous to 
the purchaser, that, if the option of rescission 
or compensation remained with him, he would 
elect the latter, the court might compel him to 
pay the compensation. 

Idem, 406 


SETTLEMENT OF ACCOUNTS—EVIDENCE 
OF. 

R., an administrator, signs and delivers to B.a 
receipt for a certain sum of money, reciting that 
it is in full payment of all sums due his intestate, 
as per statement thereto attached; this statement 
shows the whole amount due the intestate’s es- 
tate, subject to a credit of $324, paid to intestate’s 
widow by B., after intestate’s death; this credi 
(after deducting a small sum for error) with the 
amount stated in the body of the receipt, makes 
up the whole amount due intestate’s estate.— 
HELD: 

That this receipt, in connection with the other 
evidence in the cause, not being impeached for 
mistake, error or fraud, is evidence of a settle- 
ment of accounts between the parties, and is a 
ratification and acceptance of the payments 
claimed as credits in said receipts. 

Ruby, Admr., v. Railroad Company, 


SETTLEMENT OF ESTATES. 


269 


1. Generally, the personal assets of an intestate, 
so far as they have not been administered. should 
be administered under the direction of the court, 
and applied to the payment of the debts of the 
intestate, and in relief of the realty which de- 
scended to the legal heir in a suit or proceeding, 
to subject the realty to the payment of the debts 
of the decedent. 

Laidley v. Kline, Admz., 218 


2. Although, under the legislation of this State, 





= contained in the code, real as well as personal 


estate is made subject to the payment of the just 


tain a less quantity than in fact it did, and so|debts of the intestate, still the realty which de- 


having conferred on the purchaser an absolute 
estate at law, the former should be content to ake 
an additional sum proportionate to the price paid 
or agreed to be paid, as the excess of quantity is 
to the estimated quantity of the tract. 
406 
4. The purchaser ought io have the option, 
whether he will submit to a rescission of the sale 
or conveyance, or pay the additional proportion- 
ate price for the excess. But, inas much as the 
vendor’s primary right is to a rescission, subject, 
however, to the qualification just stated, it would 
seem that, when by the vendor’s act or negligence, 
or without the fault of the purchaser, the ven- 
dor’s right to a rescission is extinguished, he can 
no longer be entitled to compensation, against the 


102 


Idem, 


\scended to the heir should not be decreed to be 
isold for the payment of judgment liens until re- 
|sort is first had to the personal estate, so far as 
|practicable, and without producing unreasonable 
delay. 
| Idem, 218 
3. The real estate of an intestate in ho wise, and 
for no purpose, goes into the possession or control 
of the administrator, but the* legal title to the 
|same descends directly to the legal heirs, subject, 
jof course, to the just debts of the intestate, in so 
\far at least at the personalty falls short of paying 
the same. 
218 
4. A judgment obtained during the life of an 
Jintestate is a lien upon his lands in the hands of 


Idem, 
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his heirs for the payment thereof, and is ential 
to priority of payment out of the proceeds of the) 
sale thereof overa simple contract creditor, who 
acquired no equal or superior lien for his debt 
upon the realty during the life of the debtor. | 
Idem, 218 
5. A judgment obtained by a creditor cnntnatl 
the administrator is not a judgment lien on the 
realty of the intestate. 


Idem, 218 


6. Generally the court should not decree the 
sale of the realty of an intestate to pay debts or 
judgment liens before the accounts of the admin- 
istrator have been settled and the unadministered 
assets ascertained. 

Idem, 218 

7. Unless the widow of the intestate elects, in a 
a proper manner, to take the value of her dower 
in the real estate which her husband owned at 
his death, her dower should be assigned to her in 
the realty before sale thereof for the payment of 
the intestate’s debts. 

218 

8. There being no privity between the personal 
representative and the party to whom the real es- 
tate has descended or been devised, a judgment 
against such personal representative is not even 
prima facie evidence against the heir or devisee. 

Idem, 218 


SHERIFFS—WHEN PAYMENTS TO VALID. 


See Evidence No. 8, and 
Cockerell vy. Nichols, 159 


SPECIAL RECEIVERS—WHEN REQUIRED 
TO GIVE BOND. 


See Practice—In Chancery No. 27, and 
' Carper v. Hawhins, 

SPECULATIVE DAMAGES. 
See Damages—Recovery of for Breach of Con- 


tract Nos. 1, 2 and 3, and 
James & Mitchell v. Adams, 


Idem, 


291 


568 


STATEMENTS, ACTS OR ACQUIESCENCE OF 
OWNER OR CLAIMANT OF LAND—WHEN 
HE IS ESTOPPED BY THEM. 


See Owners of Co-terminous Tracts of Land— 
Duties and Powers of—No. 4, and 
Western M. & M. Go. v. Peytona Ganne~ 
Coal Co., 


STATUTE OF LIMITATIONS. 


1. Whether the time that would bar an action 
of ejectment for the recovery of land, or a verbal 
contract for the payment of money or for dam- 
ages for an injury, elapsed before the discovery of 
an excess in the quantity of the land sold and 


406 
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conveyed, would bar a suit in equity for the re- 
scission of the contract or for compensation for 
the excess, or not, it may properly be asserted 
that if the vendor does not bring his suit within 
such time after the sale and conveyance, he must 
make his election and demand, or bring his suit 
within a reasonable time after the discovery of 
the mistake. He is not entitled to the time from 
the sale and conveyance to the discovery of the 
mnistake, and the additional time thereafter that 
would bar an action, within which to bring his 
suit. 
Western M. & M. Co. v. Peytona Cannel 


Coal Co., 406 


STATUTES REFERRED TO, CONSTRUED OR 
EXPLAINED. 


1. Section 59, chapter 125, Code of West Vir- 
ginia, cited and applied, in Practice —In Chancery 
No. 11, and 

Nichols v. Heirs of Nichols, 174 

2. Section 1, chapter 142, Code of West Vir- 
ginia, explained in Undertakings on Executions 
No. 1, and 

Wallace v. McCarty, 198 

8. Section 36, chapter 125,”Code of West Vir- 
ginia, applied in Practice—In Chancery No. 66, 
and 

Taidley v. Kline, Admz., 218 

4. Sections 211, 212, 213, 214, 215, 216, 217 and 
218 of chapter 50, of the Code of West Virginia, 
referred to in 
308 
5. ‘An Act to incorporate the Wheeling Gas 
|Company, passed by the General Assembly of 
; Virginia March 18, 1850,” construed in 

Gas Company v. Wheeling, 320 

6. Section 20, chapter 90 of the C.de «f West 

Virginia, referred,to in 


Supervisors v. Ellison, 





Idem, 320 


7. Section 2, chapter 75, of the Code of West 
Virginia, referred to and explained in 
Mayes v. Ruffners, 384 
8. The provisions of the law providing for re- 
ceipts for payments in redemption of lands, con- 
strued in 
Wyatt v. Simpson, 394 
9. Section 53, chapter 125, Code of West Vir- 
ginia, referred to in “Final J udgment’’—Meaning 
of, and 
Elliott and Wife v. Hutchinson, 452 
10. Section 46, chapter 125, Code of West Vir- 
ginia, referred to in ‘Final Judgment’’—Mean- 
ing of, and 
— Idem, 452 
11. The act passed February 20, 1875, entitled, 
‘‘An Act to remove the Seat of Government tem- 
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porarily to Wheeling,’ construed and declared SURVEYS. 
constitutional, in Constitutional Law No. 28, and = m : 
John Slack, Sr., et als., v. John J. Jacob Gee Doct Hen. ¢ to 9 Seavartve, sam 
et als., . 612 Western M. & M. Co. v. Peytona Canned 
12. Sections 2 and 5 of chapter 75 of the Code sania = 
of West Virginia, construed in Mechanics’ Liens SURVIVING PARTNERS. 


No. 5, and 
Ine aaa _..{ See Partners and Partnership No. 1, and 
McKnight & Bro.,v. Washington, 666 Cates, Chanbertntn'& a ‘ Maye 

5 7 } ee 


13. Section 3, chapter 160 of the Code of West & Co., 245 


Virginia, referred to in 


; State v. Allen,  630| TITLE OF ACTS OF THE LEGISLATURE. 
anc 


State v. Fitzpatrick, 707| See Constitutional Law Nos. 1 to 80 inclusive, 
: ? and 
14. The act passed April 3, 1873, entitled, ‘‘An 
Act providing for the examination of persons 
charged with felony before the county court,” 
declared constitutional, valid and binding in 


Shields and Preston v. Bennett, Auditor, 74 
TRUSTS AND TRUSTEES. 

1. When adebtor has conveyed land toa trus- 
tee to secure a debt, and afterwards another per- 
son and the debtor agree that the former shall 
purchase the land and hold it as asecurity for the 
purchase money he pays, and accordingly the 
debtor acquiesces and the other purchases the 
land, the transaction constitutes a trust which a 


State v. Strauder, 686 

14. Section 1, chapter 99 of the Acts of the Leg- 

islature of 1872, section 7 of same chapter, and 

section 1 of chapter 32 of the Code of West Vir- 
ginia explained in 





State v. Cain, 720 


15. See Criminal Law No. 19, and court of equity will enforce. 
State v. Abbott, 741 Nease v. Capehart, Exors., 95 
SUBMISSION TO ARBITRATION. 2. See Limitations as against Express Trusts 


No. 1, and 
1. See Arbitration and Awards No. 1, and Idem, 95 


3. See Rescission of Contracts for Sales of Lands 
2. See Arbitration and Award Nos. 2 to 5, in-|Nos- 3, 4 and 5, and 


Austin v. Glark and Crump, 236 


clusive, and Western M. & M. Co. v. Peytona Cannel 
Gas Company v. Wheeding, 320 Coal Co., 406 
SUBROGATION. 4. G., as trustee for J. H., received from L., 


$872.50, part of the proceeds for thirty-seven and 
one-half acres of land conveyed to L. by said 
trustee and treated the said sum as part of the 
Western M. & M. Company v. Peytona Can-  |jeftects of said J. H., and charged himself there- 
nel Coad Company, 406| with in his account with the trust estate of said 
SURETY. iJ. H., asa part of $1492.50 with which he charged 
: |himself in that account as being realized upon the 
1. A surety who, without fault attributable to|sale of the saw mill, and paid the said $1,492.50, 
himself, pays the debt of his principal, has the/as trustee to J. H., to one Gist, as the fund and in 
right to demand reimbursement from his prin-| behalf of said J. H..—HELD: 
cipal. 


See Rescission of Contracts for Sales of Lands! 
Nous. 2 and 5, and 











| 
| t ust b nsidered, in this pro- 
Butler v. Butler’s Admr., 674 | The payment m =e oo sr tas 
; . : : ceeding, as having been made on behalf of said J. 
2. The surety is not entitled to recover from his|}7 | principa! debtor, and not on behalf of defend- 
principal a greater amount than be has paid for) ant; without prejudice, however, to the right of 
him, but is entitled to interest on that amount) gefendant, or others having proper claim, to insti- 
from the date of payment, and necessary costs. 
Idem, 


— 


tute proper proceedings against said trustee for 
674| misapplication of the $872.50, if misapplied; and 
3. If the surety pays the debt of his principal|without prejudice to defendant, or other 
in depreciated currency, the general rule is, that)party having right to institute proper pro- 
he can demand from his principal only the value|ceedings to set aside the sale and convey- 
of that currency at the time of payment, and thejance of the thirty-seven and one-half acres 
criterion of that value is the market value. made by said trustee to Martha Lowry, May 28, 
Idem,  674\1864; or the eule made to Martin Lowry, or th 
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saleand conveyance from Naylor and the Apple- 
gates to Martha Lowry of May 28, 1864; and also 
any proceedings had or based upon either of the 
deeds of trust executed by J. Hinkson and wife to 
said trustee, and defendant and wife to said 
trustee, in which they may show themselves 
entitled to redress. 





















































Applegate v. Hinkson, 594 

5. All the parties in interest, not heing before 

the court, it is not proper, in this case, to under- 

take to settle the rights of the defendant to the 
$872.50. 

Idem, 


UNDERTAKINGS ON EXECUTIONS. 


594 


1. Where an undertaking taken by an officer 
under the provisions of the first section of chap- 
ter one hundred and forty-two of the Code of 
West Virginia, of 1868, shows upon its face that 
the fieri facias was levied upon various articles of 
personal property which were valued by the ofli- 
cer, in the aggregate, at $626, and that the day 
fixed in the undertaking for the delivery of a 
large part of said property had passed at the exe- 
cution of the undertaking—the undertaking is 
not good, under the provisions of said chapter of 
said Code, but is materially defective and irregu- 
lar. And in acase, upon notice of motion for judg- 
ment upon such undertaking, under said chapter, 
it is competent for the court to quash such under- 
taking, on motion of the defendants. 

Wallace v. McCarty, 198 

2. It is error for the court to refuse to quash 
such undertaking and proceed to give judgment 
thereon against the defendants for $626, the value 
of the property stated in the undertaking. 

Idem, 198 


UNLAWFUL ENTRY AND DETAINER. 


1. A party claiming a town lot, under an exec- 
utory contract, can not maintain an action or pro- 
ceeding of unlawful entry and detainer under the 
two hundred and eleventh section of chapter fifty 
of the Code against his vendor or his alienee, who 
has the legal title, where the eutry was without 
force, and made under claim of right to the pos- 
session and where such party was notin the actua 
possession of the lot when the entry was made. 

Supervisors v. Ellison, 308 

2. See Pleading—At Law Nos. 4, 5 and 6, and 

: Idem, 308 
3. See Practice--At Common Law No. 12, and 
Idem, 308 
VARIANCE. 


1. See Practice—At Common Law No. 3, and 
Thompson’s Exors., for, &c., v. Boggs, 68 

2. See Pleading--At Law Nos, 10, 11 and 12, and 

Simmons v. Insurance Co., .. 474 


INDEX. 


3. See Pleading—At Law Nos. 15, 16 and 17, and 


James & Mitchell v. Adams, 568 
4. See Criminal Law No. 12, and 
State v.” Fitzpatrick, 707 
WIDOW. 
See Settlement of Estates No. 7, and 
Laidley v. Kline, Admz., 218 


WILLS. 


Henry Bell, a resident of the county of Ohio, 
during his lifetime, made and published, in due 
form of law, his last will, which isin these words, 
to-wit: 

“In the name of God, Amen: I, Henry Bell, 
of Ohio county, and State of Virginia, being of 
sound mind and memory, do make and publish 
this, my last will and testament : 

Jtem First—I direct that all my just debts and 
funeral expenses be paid so soon after u.y deceise 
as possible, out of the first moneys which shall 
come into the hands of my executors, from any 
portion of my estate ordered to be sold, real or 
personal. I alsodirect that a valuation or ap- 
praisement be made of all my personal estate, by 
three judicious neighbors, und, afte: being signed 
with their names, that a copy of the same be 
given toeach of my executors. 

Item Second—I will that all my personal estate, 
except my household and kitchen furniture, shall 
be sold at public auction, on a reasonable credit, 
immediately after the expiration of Thomas 
Creighton’s lease, which will expire in September, 
1840 ; the net proceeds of which, my personal 
estate aforesaid, as ordered to be sold, I will and 
give to my wife and children, share and share 
alike, the share of each child to be applied to the 
education thereof, under the direction of my ex- 
ecutors. 

ltem Third—I give and bequeath unto my wife 
all my household and kitchen furniture, for her 
own use. 

Item Fourth—It is my will and intention that 
all the real estate of which I shall die possessed or 
entitled to have, in law orequity, except my farm 
on which I reside, shall be sold by my executors, 
or the survivor of them, or the one qualifying 
and undertaking to act, for a fair and reasonable 
value, getting always the most that can be got; 
to be sold on a credit by installments, as is usual 
in such cases, and to effectuate this, my intention, 
I give and devise all my real estate to which I 
may die entitled, as aforesaid, (except my home 
farm on which I reside,) to my executors, or to 
the survivor, and if both do not qualify and un- 
dertake to act, as my executors, to the 0.e so 
qualifying and undertaking to act, with full pow- 
er and authority to sell and dispose of the same 





as fully as-E would do if living. 
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diem Fifth—I give and bequeath the said farm,|ceeds thereof be divided among my daughters 


en which I now reside, to my only son Moses and 
his heirs, provided my wife should not have an- 
other sou by me; butif she has another son by 
me, bora alive, whether before or after my death, 
then I will and devise the said howe farm on 
which I now live, together with the piece or par- 
cel of land I boughtof Mary Hosack, and which 
Mary Husack now occupies, to my son Moses, and 
such other sun as my wife may have by me before 
or after my death, to be equally divided between 
them, by my executors: aud I direct that my 
home farm aod the Mary Hosack farm, be divided 
between my sons as fullows, to-wit: a portion o, 
the home farm be taken from and added to the 


Mary Hosack farm, so as to make the shares ol| 


each equa]; but should my wife have no other 
son by me, born alive, before ur after my death, 
then said hume farm to go to my son Muses, and 
the Mary Hosack farm to pass to my execu- 
tors, and to be sold as I have directed in regard to 
all my other lands; but should my wife have an- 
other daughter by me, born alive, whether before 
or alter my death, such daugh er is to have her 
share with the mother and the other six chiidren, 
of the personal property before directed to be sold, 
and to have alsu an equal share with my other 


daughters. 
diem Sizth—I will and bequeath my said hume 


farm to my wife in lieu and instead of dower, fo. 
aud during her natural life, and no longer, with 
this request and direction tumy wife, that she 
will not cultivate wore of the land in indian coru 
than five acres in any one year, and that one hun- 


dred sheep be kept on the place annually. 
dtem Seventh—I also will and bequeath that the 


net proceeds of the lands, before given to my ex- 
ecutors to be sold, be given to my daughters and 
divided among them, share and share alike; and 
after-born daughters of mine, whether born in 
my life or after my death, as aforesaid, to have an 
equal share and part with my other daughters ; 
the proceeds of the same is to be put out at inter- 
est by my executors, on good real security, ana 
the share of each paid to her when she is married 
or twenty-one years of age, as either event may 


happen first. 
it is further my will that if any one of my 


daughters should die without being, or having 
been, marriei, aud under the age of twenty-one 
years, that her, or their share, shall go the sur- 
viving sisver or sisters; and if I should have 
another sun born alive, before or after wy death, 
that iu case one of them dies without being mur- 
ried or having been married, aud under the age of 
twenty-one years, the said home farm shall, in 
such case, go to the surviving son; and 
the Mary MHosack farm shall go to my 


executors or the survivor of them, or the one 
qualifying, and be sold as aforesaid, and the pro- 





ithen living. 


Hf any difficulty or dispute should arise about 
the division or distribution of my real or personal 
estate, itis my desire that the same be referred 
for settlement and adjustment to the decision and 
award of three intelligent, honest and capable 
men. : 

I do make, constitute and appoint my friends, 
Jacob Gooding and James Vance, executors of 
this, my last will and testament, hereby revoking 
any and all former wills by me at any time made, 
* Itis my wish that as to the real estate ordered 
to be sold, the court require no security from 
them, but that as to the personal estate they give 
the usual security; if, in the education of my 
children, what is before given fur that purpose 
should not be enough, that the annual profits, or 


|interest otherwise arising, may be applied to that 


purpose ; I also charge my wife with the educa- 
tion of my sous—not a classical education, but 
only a common one, such as is common among 
boys of the neighborhood; I also charge the 
rent of the Mary Hosack farm with the education 
of wy sons, should my wife bave another son to 
educate. 

In witness whereof, I Henry Bell, the testator, 
have to this, my last will and testament, written 
vn one sheet of paper, set my hand and seal this 
26th day of October, in the year of our,Lord, one 
thousand eight hundred and thirty-nine, 

(Signed) HENRY BE.u. [Seal.] 

The will was executed in the presence of three 
subscribing witnesses. 

After the death of the testator, and at the Feb- 
ruary term, 1840, of the county court of Ohio 
county, the will was duly proven and admitted to 
prubate. On the 2d of March, 1840, the executors 
nuawed in the will duly qualified and gave bond 
aud security as such, before the said county 
court, according to law. 

The testator, at his death, left his widow and 
seven children living; and his widow had a 
daughter a few days after his death. The chil- 
dren are as follows: Margaret J., born 1822; Ann 
E., born September, 1824; Moses, born Novemper, 
1828; Maria L., boru October, 1830; Sallie A., 
born August, 1833; Mary E., born May, 1836; 
Melvina E., born March, 1838 ; Henrietta V., born 
January 31, 1840; Margaret J., married to John 
Hosack, and died after she became 21 years old— 
leaving one child, Henry Hosack, who is still liv- 
ing, and is of full age; Maria L., married Lewis 
Powell, and died, and left but one child, who 
lived but a few months—her husband, the father 
vf the child, is still living; Mary E. died at the 
age of 12 years; Eliza A., married Joseph F. 
Buchanan. Sarah A., Henrictta V., Melvina E., 
amd Moses Bell, are stil), living. 
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The parcel of land in controversy, contains 
forty-four acres, and is no part of the testator’s 
home farm or the Mary Hosack farm, and it has 
never been sold by the executors or the survivor 
of them. 

Before this suit was brought Jacob Gooding, one 
of the executors, died, and after wis death eject- 
ment was brought against the defendant Humph- 
rey, by Vauce, the surviving executor, to recover 
the said parcel of forty-four acres of land; Vance 
died during the pendency of the suit, and the 
suit was duly revived in the name of 
John D. Maxwell, administrator de bonis non with 
the will annexed, of the testator. 

The testator during his life brought ejectment 
in the circuit court of Ohio county, against cer- 
tain persons named Marlow, to recover said forty. 
four acres of land, which suit was pending and 
not finally determined, until the 8th September, 


1856, when by adecision of the court of appeals) 


of Virginia, the judgment of the circuit court in 
favor of said testator’s lessee, was affirmed. Soon 
after this decision writs of possession were issued 
at the instance of the executors, but never exe- 
cuted. 

In November, 1871, Joseph H. Little bargained 
and sold by contract, four undivided fifths of said 
— acres of land to defendant Humphrey, for 
$1,472, payable in instalments, and bound himself 
to make a general warranty deed therefor, when 
all the purchase money should be paid. Said 
Eliza A. and her husband, on the 14th day of 
November, 1868, by deed cuonveyei to said Little, 
in consideration of one dollar, their interest in 
the land in controversy ; aud on the 2ist of No- 
vember, 1868, Sarah. A., Melvina E. and Henrietta 
V. Bell, in consideration of $25, by deed, con- 
veyed their interest in the land in controversy to 
said Little. Each of said last named deeds are 
deeds of general warranty. Plaintiff and defend- 
ant both claim title under the testator, and there 
is no dispute as to the testator having title to the 
land at his death.—_ HELD : 

1. That the will of the testator. passed to the ex- 
ecutors a power coupled with an interest in the 
land in controversy ; that it invested them with 
the fee simple estate in the land in trust to sell 
and pay the net proceeds, in money, to the 
daughters, &c., and it broke the inheritance. 

Bell’s Admr. v. Humphrey, 1 

2. That it was a general intention of the testa- 
tor, by his will, to give money, persoual estate, to 
his daughters, and not land in kind. 


Idem, 


1 
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8. That the general intent of the testator has 
never been accomplished, nor is it possible of 
accomplishment, in the sense in which such de- 
vises are usually made, so as to vest the legal or 
equitable estate, in fee simple, in the land, in the 
daughters or their descendan's, or either of them, 
when the youngest child became twenty-one 
years old, or since. 

Idem, 1 

4. That, on the death of Gooding; the said pow- 
er coupled with an interest, as aforesaid, survived 
to Vance ; and Vance, as surviving executor, had 
the right to maintain ejectment agaiust defendant 
Humphrey, for the recovery of said land, at the 
commencement of this suit. 

Idem, 1 

5. That upon the death of the surviving execu- 
tor, Vance, it was competent and proper to revive 
the suit in the name of the administrator de bonis 
non of the testator, he being invested by law with 
the right to prosecute it. 

Idem, 1 

6. On the death of the testator it was the right 
of the executurs to enter upon the land and take 


“\the rents and protits. 


Idem, 1 


7 The delay of the sale of the land did not di- 
vest the right of the executors to recover it in 
ejectunent. 

Idem, 1 

8. It was competent for the devisees of the net 
proceeds of sale, or any of them, to have filed a 
bill in equity, at any time, to c.mpel a sale and 
the execution of the trust, according to the gen- 
eral intent of the testator. 

Idem, 1 

9. The right the surviving executor had to the 
possession of the lands in controversy had not 
been divested at the commencement of the action 
of ejectment. 

Idem, 1 

10. It would have been improper for the execu- 
tors to have sold the lana in controversy while the 
title theretu was controverted in the ejectment 
commenced by the testator during his life, and 
which was not determined till 1856. 

Idem, 1 


11. Wills are to be construed according to the 
intention of the testator, but to this rule there are 
several well defined qualifications, among which 
are: First. The first universal qualification of the 
rule, is, that itis the intention of the testator ex- 
pressed in the will; a.d this must be judged of, 
exclusively, by the words of the instrument, as 
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applied to the subject matter and the surround- 
ing circumstances. Second. When the general in- 
tert of the testator is clear, and it is impracticable 
to give effect to all the language of the instru- 
ment, expressive of some particular or special in- 
tent, the latter must yield to the former; but 
every expressed intent of the testator must be 
carried out when it can be. Third. A clearly ex- 
pressed intention in one portion of the will is not 
to yield toa doubtful construction in any other 
portion of the instrument. Iiem, 1 





WRIT OF ERROR. 


1, See Criminal Law Nos. 1 and 5, and 
State v. Allen, 
2. See Criminal Law No. 10, and 
State v. Fitzpatrick, 
3. See Criminal Law No. 14, and 
State v. Kyle, 





